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No. 2088.

IN THE
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FOR THE NINTH JUDICIAL CIRCUIT

CITY OF SANTA CRUZ, a Municipal
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Appellant,

vs.

GEORGE WYKES, Successor to HOL-

LAND TRUST COMPANY OF
NEW YORK, a Corporation, and

CITY WATER COMPANY OF
SANTA CRUZ, a Corporation,

Appellees.

BRIEF OF APPELLANT CITY OF SANTA CRUZ.

STATEMENT OF THE CASE.

This action was brought by appellee, George Wykes,

successor to Holland Trust Company of New York,

Trustee, to foreclose a trust deed and mortgage exe-

cuted by a private corporation, the City Water Com-

pany of Santa Cruz, dated May i, 1890, given to secure

the payment of certain bonds, and purporting to en-

cumber certain property consisting of water rights, dis-

tributing system and other appurtenances, constituting

a water works plant by which the inhabitants of the

City of Santa Cruz were and are supplied with water.



It was averred in the bill of complaint that subsequent

to the execution of the mortgage or deed of trust by the

City Water .Company, that company on March 29,

1892, conveyed the water works and plant to the appel-

lant, City of Santa Cruz, subject to the lien of said

mortgage or deed of trust, and under an agreement

by which the city agreed to assume and pay the in-

debtedness authorized and secured by said mortgage

or deed of trust.

The mortgage, or deed of trust, purported to secure

the payment of a series of bonds four hundred in num-

ber aggregating four hundred thousand dollars. The

bill of complaint alleged that of said contemplated

bond issue the entire $400,000 was issued, negotiated

and sold. The bill of complaint further alleged that

one hundred and three of said bonds of the par value

of one hundred and three thousand dollars were out-

standing, and judgment was sought for the recovery of

the amount due on these bonds for principal and in-

terest, against both the City Water Company and the

City of Santa Cruz, and for a decree directing a sale of

the property to satisfy the judgment.

By stipulation of the parties at the trial it was agreed

that only eighty-eight of these bonds of the par value

of eighty-eight thousand dollars were as a matter of

fact outstanding.

(Transcript, Vol. I, page 159.)

The City Water Company defaulted and judgment

was taken against it pro confesso.

(Transcript, Vol. I, pages 142, 161.)

The City of Santa Cruz answered attacking gen-



erally and specifically the validity of the transactions

culminating in the bond issue, denying its liability, and

setting up certain facts under which it claimed that

plaintiff was not entitled to any relief, as against the

City of Santa Cruz or the property. Judgment and

decree passed for plaintiff foreclosing the mortgage or

deed of trust, directing a sale of the property to satisfy

the judgment, and providing for a deficiency judgment

against both City of Santa Cruz and the City Water

Company jointly and severally, in the event sufficient

funds were not realized from the sale to satisfy the

judgment. The decree provided for what may be

termed a "strict foreclosure" making no provision for

right of redemption.

The City of Santa Cruz alone appeals, the City

Water Company having declined to participate, after

notice.

(Transcript, Vol. II, pages 893a, 893b.)

THE FACTS.

There is no dispute as to the facts. Our contention

arises over what we are convinced is a misapprehension

on the part of the court below as to these facts, the

logical deductions flowing from them, and the law to

be applied to them.

These facts are somewhat complex and difficult to

array in concise form. Our understanding of the situ-

ation and appellant's contention as to the law to be

applied can best be explained by a statement in chron-

ological order of occurrences and the circumstances

surrounding the various transactions culminating in



the issuance of the bonds in suit, the legality of which

is assailed by appellant. We, therefore, ask the patient

consideration by the court of our analysis of these facts,

although this analysis may be somewhat lengthy. It is

in the light of this analysis that our discussion of the

legal phases of the case will follow.

The record involves a consideration of three distinct

bond issues, which for purpose of identification and

ready recognition in the discussion may be ear marked

and designated as follows:

I. A five per cent $300,000 bond issue by the City

of Santa Cruz authorized by a vote of the elec-

torate September 6th, 1888, for the purpose of

constructing city water works. These will here-

after be referred to as the five per cent city bonds.

II. A six per cent bond issue of $400,000 issued as of

May I, 1890, by the City Water Company, a pri-

vate corporation organized by a firm of financiers

known as CofHn & Stanton, as a dummy instru-

mentality. This company received a conveyance

from the city of water rights and the nucleus of

a water system which the city had previously

acquired with the proceeds of the sale of a part of

the five per cent city bonds. Thereupon the

Water Company mortgaged the property to se-

cure the six per cent $400,000 bond issue. It

subsequently reconveyed the property to the city

subject to the mortgage, the reconveyance con-

taining a recital that the city should assume and

pay the mortgage debt. These bonds will be re-

ferred to as the six per cent Water Company's

bonds. The bonds involved in this suit are part

of these.

III. What we shall refer to hereafter as "refunding



bonds," authorized by vote of the city electorate

March 13, 1894, providing for the refunding of

the city's indebtedness including outstanding

$225,000 of the five per cent city bond issue and

$89,000 of the Water Company's six per cent

bonds and other outstanding indebtedness. $88,-

000 of these water company bonds thus refunded

are those involved in this action.

The five per cent city bonds and the six per cent

water company bonds were for certain specific purposes

to be hereinafter noted, interconnected through certain

contracts purporting to have been entered into between

the City of Santa Cruz, and the firm of financiers known

as Coffin & Stanton, who organized the City Water

Company. This firm consisted of four men doing busi-

ness under the firm name of Cofiin & Stanton, with

offices in New York, London and other places, their

activities being devoted to financing and dealing in

bonds of water, gas, electrical and other ventures. This

firm was the ^^Deus ex Machina" of the entire project

out of which this controversy arises.

The '^refunding bonds" are only incidentally in-

volved. It is claimed by the appellee that the ordi-

nances and election authorizing the refunding of the

city's debt had the efifect of ratifying the Water Com-

pany bonds involved in this suit curing any illegality

or irregularity involved in their original issue.

All these factors and their functions in the final

analysis will be more fully explained at an opportune

time.

With this brief explanation and recital, we proceed

with our statement of facts.



At the time of the transactions complained of, the

City of Santa Cruz was a municipal corporation of the

fifth class, incorporated by an Act of the Legislature

of the State, entitled "An Act to reincorporate the City

of Santa Cruz," approved March ii, 1876 (Stats. 1876,

p. 189), as amended by an Act approved March 30,

1878 (Stats. 1878, p. 870).

On July 2, 1888, the common council passed an

ordinance determining the public necessity for the

acquisition, construction and completion of a perma-

nent system of water works and water rights for the use

of the City of Santa Cruz.

On August 6, 1888, an ordinance was passed calling a

special election and submitting to the qualified voters of

the city the proposition of incurring a debt for that

purpose. This election was held on September 6, 1888,

and a bonded debt of $300,000, bearing interest at five

per cent, was authorized. At this time there was no

law limiting the amount of bonded indebtedness a city

might incur.

Of the authorized $300,000 bond issue, $30,000 were

sold for cash and the proceeds devoted to the acquisi-

tion of water rights and rights of way, and the initiation

of the project of a municipally owned water works.

This left unsold $270,000 of the authorized issue, and

it would seem that the city was for some time unable to

find purchasers.

(Transcript, Vol. II, page 497.)

In September, 1889, Coffin & Stanton, the firm of

"financiers" above referred to, having evolved a plan

for the purpose, appeared on the scene and undertook

to "finance" the construction of the water works.



(Testimony of Effey, Transcript, Vol. II, pp. 497,

520, 521.)

They purchased the unissued five per cent city bonds

aggregating $270,000, paying therefor a draft for $25,-

000, which was collected by the city treasurer, and a

certificate of deposit for $245,000, which was imme-

diately redelivered to Coffin & Stanton under the cir-

cumstances hereinafter explained, and they made con-

tracts with the city for the construction of water works,

as is hereinafter shown.

(Testimony of Effey, Transcript, Vol. II, pp. 512,

513-)

On March 19, 1889, the Legislature passed an act

limiting the bonding capacity of municipalities to five

per cent of the assessed value of all the property of

such city.

(Stats. 1889, Section 5, p. 400.)

(Transcript, Vol. II, p. 521, testimony of Effey.)

At the time of the arrangements made by the city

with Coffin & Stanton the assessed valuation of all

the property of the City of Santa Cruz (for the year

1889) was $3,245,060.

(Stipulation, Transcript, Vol. I, p. 158.)

If the Act of 1889, above cited, was a limitation on

the power of the city to sell bonds theretofore author-

ized, but remaining unsold at the time of the negotia-

tion with Coffin & Stanton, the bonding capacity of the

city was at the time of the sale of the $270,000' five per

cent bonds to Coffin & Stanton only $162,253, ^^^ the

sale which created an indebtedness in excess of that

amount was illegal.

This question, however, is not involved in this case,
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and is to a certain extent academic. The controversy

here is over an indebtedness in excess of the $300,000

five per cent bond issue, to-wit: the $88,000 water com-

pany bonds, part of the $400,000 City Water Company

bond issue for which it is asserted in this action the

city is liable, as hereinafter explained.

So that for the purpose of this argument we may as-

sume the validity of $270,000 five per cent bonds sold

to Coffin & Stanton, directing our discussion to the in-

validity of the subsequently issued City Water Com-

pany bonds of $400,000 of which the $88,000 in suit

are a part. The indebtedness purported to be created

through the medium of the City Water Company was

obviously in excess of the city's bonding capacity.

At the time when Coffin & Stanton purchased the

city five per cent bonds as above shown, they also en-

tered into a contract with the City of Santa Cruz, which

after reciting the city's desire to acquire a water works

system and Coffin & Stanton's desire to furnish the same,

provided that the city should grant a franchise to Cof-

fin & Stanton to construct water works, which they

agreed to construct in accordance with the estimates of

the city engineer.

The city agreed to purchase the works when com-

pleted and to pay therefor $320,000. Coffin & Stanton

had the privilege of assigning the franchise and all

rights granted by the contract. A corporation was to

be formed by Coffin & Stanton to be known as the City

Water Company of Santa Cruz, to which should be

transferred the franchise. The City Water Company

was to mortgage all its assets for an amount not ex-



ceeding $400,000, to secure bonds to be issued to bear

interest at six per cent. Of these bonds the water com-

pany was to issue to Coffin & Stanton at various times

during the progress of construction such amounts as

might be required to pay for the construction of the

works, up to $320,000. When Coffin & Stanton re-

ceived all of the water company bonds, they were to de-

posit with a trust company in New York $270,000

of the bonds to secure the payment of a like amount

of the city's five per cent bonds sold to Coffin & Stanton.

Whenever the city paid any installments of the city

bonds the trustee should cancel a similar amount of the

water company bonds, and continue so to do until all

of said water company's bonds were cancelled.

If the city should default in the payment of any of

the principal or interest of the city five per cent bonds

the trust company was authorized to deliver the first

mortgage water company's bonds to the holders of the

city's five per cent bonds. When the water works were

completed the water company was to convey the works

to the city subject to the water company mortgage and

the bonds.

(Complainant's Exhibit 11, Transcript, Vol. II, pp.

644,648.)

On September 23, 1889, a further contract was en-

tered into between the City of Santa Cruz and .Coffin

& Stanton, in which after reciting the purchase by them

of the $270,000 city five per cent bonds and the desire

of the parties that the proceeds of the sale should be

used solely for the purpose of constructing the works or

the redemption of the bonds, it was provided that
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$245)000 of said proceeds should be placed to the credit

of the city of Santa Cruz on the books of Coffin &
Stanton for t?he use of the City Water Company re-

ferred to in the contract of September i6.

(Transcript, Vol. II, p. 650.)

Both of the foregoing contracts are set forth in full

in Exhibit B of the bill of complaint.

(Transcript, Vol. I, p. 72.)

On October 28, 1889, by Ordinance No. 188, the city •

granted Coffin & Stanton a franchise to construct and

operate water works. (Transcript, Vol. II, p. 800.)

The City Water .Company was organized September

30, 1889.

On November 18, 1889, Coffin & Stanton entered

into a contract with the Risdon Iron and Locomotive

Works, as a subcontractor to construct the water works

for the sum of $255,000.

(Exhibit 56, Transcript, Vol. II, p. 868.)

(Letter Coffin & Stanton, Transcript, Vol. II, p.

880.)

The City of Santa Cruz on November 20, 1889, con-

veyed all its water properties to the City Water Com-

pany by a deed in which were embodied the two con-

tracts above specified in full, which deed was recorded

November 21, 1889. (Transcript, Vol. II, p. 583.)

On April 21, 1890, the Water Company authorized

the borrowing of $400,000 and the issuance of bonds as

provided for by the first contract above specified.

(Recital in Mortgage, Transcript, Vol. I, p. 44, Vol.

II, p. 616.)

On May i, 1890, the,City Water Company executed
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to the Holland Trust Company of New York, Trustee

(predecessor of plaintiff and appellee) the mortgage or

deed of trust sued upon in this action, which purported

to secure the payment of the bonds.

(Exhibit "A" to complaint, Transcript, Vol. I, p.

43, Vol. II, p. 615 et seq.)

June— , 1890, Coffin & Stanton assigned the franchise

to construct and operate water works to the Water

Company.

(Transcript, Vol. II, p. 596.)

Afterwards the water works were completed and the

contract price $255,000 paid by Coffin & Stanton to the

Risdon Iron and Locomotive Works, their subcon-

tractor.

(Testimony of Taylor, Transcript, Vol. II, p. 560.)

On March 29, 1892, the City Water Company re-

conveyed the water works and property to the City of

Santa Cruz, the deed containing the following pro-

vision in the habendum clause:

"Subject, however, to said mortgage or deed of

trust and all the obligations thereby imposed which

bonds, mortgage or deed of trust and obligations

the party of the second part agrees to pay and per-

form."

(Transcript, Vol. II, pp. 659, 660.)

The entire $400,000 water company bond issue was

delivered to the Holland Trust Company, June 3, 1890.

(Testimony of Van Woert, Transcript, Vol. I, pp.

326-328.)

Of these there were delivered to Coffin & Stanton

$130,000 bonds numbered from i to 130 inclusive.
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(Testimony of Van Woert, Transcript, Vol. I, p.

328.)

$50,000 of these were delivered under the escrow

deed executed by the City Water Company accompany-

ing the delivery of the bonds to the trust company.

(Transcript, Vol. I, pp. 342, 352.)

The remaining $80,000 were delivered under resolu-

tion of the board of directors of the water company,

July 8, 1890.

(Exhibit No. 27, Transcript, Vol. I, p. 330.)

No consideration whatever was paid for these bonds.

As heretofore noted, Coffin & Stanton had received

$245,000 of the city's money, part of the proceeds of

the sale of the $270,000 5 per cent city bonds, with

which to construct the water works.

At the time of the delivery to Coffin & Stanton of

the $130,000 water company bonds, the water works

had not been completed. There never w^as any agree-

ment or purported agreement on the part of the city to

pay these water company bonds or any part of them in

the first instance. The first time there was any mention

of anything to such effect was in the recital of the re-

conveyance by the water company to the city dated

March 29, 1892. The bill of complaint in this case

sets up the trust deed, also the purported agreements

between the City of Santa Cruz and Coffin & Stanton.

The escrow instructions deposited with the trust com-

pany also disclosed the nature of the entire transaction,

containing copies of the contracts. As above stated,

the deed from the city to the water company disclosed

and contained full copies of these two agreements which
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specifically referred also to the escrow instructions to

the trust company.

(Complainant's Exhibit No. 3, Transcript, Vol. II,

p. 583-)

This deed was recorded November 20, 1889, in

the records of Santa Cruz county.

.Coffin & Stanton had full knowledge of the entire

transaction, and as we contend those to whom the

bonds were subsequently sold, were charged with full

notice or at least were put upon inquiry.

All the parties now holding the outstanding bonds

purchased such bonds directly from Coffin & Stanton.

(Testimony of Luke Hanson, Transcript, Vol. I, p.

215.)

(Testimony of George Parker, Transcript, Vol. I,

pp. 211, 212.)

(Testimony of Baldwin, Transcript, Vol. I, p. 224.)

All of the bonds involved in this suit bear numbers

between i and 130 and are part of the bonds which were

delivered to Coffin & Stanton without consideration,

long before the water works were completed with the

city's money.

Appellant's contention is that these so-called con-

tracts and the instruments by which an eflort was made

to carry the plan of Coffin & Stanton into effect were

clumsy attempts to evade and circumvent the law, and

to charge the City of Santa Cruz with an indebtedness

beyond the statutory limit as above shown. The con-

veyance by the city of its water property to the City

Water Company was void for want of legal considera-

tion. The purported acceptance by the city of the re-
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conveyance from the City Water Company of the water

properties in so far as it purported to bind the city to

pay the mortgage indebtedness of the City Water Com-

pany, was wholly unauthorized and void. It was effec-

tual only as a reconveyance of record of property which

the city had never legally alienated.

In 1894, the city undertook to refund the indebted-

ness and included in such refunding scheme the $89,-

000 City Water Company bonds then outstanding. As

this indebtedness was not a valid indebtedness of the

city, the action of the city in including these bonds in

the refunding scheme was void except as against "pur-

chasers for value without notice" of the refunding

bonds. These refunding bonds were involved in the

case of Waite v. Santa Cruz, 98 Fed. 387, decided by

this Court, which decision was reversed by the United

States Supreme Court. (184 U. S. 302.) It appears

from the decision of the United States Supreme Court

that Coffin & Stanton received all of these refunding

bonds, negotiated them and retained the proceeds. The

city received nothing for them, but was held by the Su-

preme Court of the United States to be estopped from

challenging their validity by reason of the estoppel

arising from the recitals in the bonds. If the recogni-

tion of the indebtedness of the City Water Company in

the refunding scheme was of any legal value, it was

effective solely for the purpose of such refunding, and

cannot be utilized in this suit as validating the City

Water Company's bonds, which were not surrendered

in exchange for the refunding bonds.

When Coffin & Stanton purchased the $270,000 5
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per cent city bonds, they paid to the city treasurer

$25,000 in the form of a draft, and a certificate of

deposit for $245,000. The record shows that of the

$25,000, Efifey, former mayor of the city, received

$8,000 for commissions for negotiating the sale to

.Coffin & Stanton; $3000 went to the city treasurer

as commissions and the remainder, $14,000, is not

traced in the record.

The $245,000 paid to the city treasurer in the form

of a certificate of deposit was immediately returned

to Coffin & Stanton as payment on account of the water
works. This money, the proceeds of the city's 5 per
cent bonds, was used by Coffin & Stanton in building

the water works.

In other words, before anything was done by
Coffin & Stanton or the City Water Company towards

the construction of water works, the city had turned

over to Coffin & Stanton $270,000 city 5 per cent

bonds, and also $245,000 of the money received for

their purchase. It had also transferred all its water

property and assets to the dummy corporation, the

City Water Company, which then mortgaged the

property for a bond issue of $400,000, and turned

over $130,000 of these bonds to Coffin & Stanton.

All told, over $300,000 of the city's money, the

proceeds of the sale of the city 5 per cent bonds went
into the water works. These 5 per cent city bonds

are not sued upon in this action, nor are any of the

$270,000 6 per cent City Water Company bonds

(deposited with the trust company to "fortify" that

amount of 5 per cent city bonds) involved in this
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action. These "fortifying" bonds are still in the

hands of the trust company. As none of them were

ever issued or called for by holders of the 5 per

cent cit}'^ bonds, the inference is fair that the 5

per cent city bonds were duly paid. The record dis-

closes that many of them were redeemed and cancelled.

(Transcript, Vol. I, pp. 361, 364, 372, 374.) All the

facts stated are evidenced by the complaint of com-

plainant and by the testimony of complainant's witnes-

ses.

A summary of the situation is that the City Water

Company issued bonds for $400,000. Of these $270,000

were impounded with the trustee to protect the bonds

of the City of Santa Cruz above referred to as the 5 per

cent city bonds; the other $130,000 were issued to

.Coffin & Stanton ; afterwards $42,000 of them were

retired, and the remaining $88,000 are outstanding

and this suit is brought to enforce their payment by

a foreclosure of the mortgage of the City Water

Company and by a joint judgment against the water

company and the City of Santa Cruz holding both de-

fendants equally liable for any deficiency.

THE OPINION OF THE TRIAL COURT.

In its opinion directing a decree for the plaintiff,

the trial court proceeded mainly upon the theory that

the city received the benefit of the transaction which

culminated in the issuance of the water company's

bonds and that it could not accept the benefits and

repudiate the burdens; that the bonds were in the

hands of purchasers for value without notice;
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that prior to the time when the property was re-

conveyed to the water company by the city the laws

had been amended so as to increase the bonding

capacity of the city to 15 per cent of the assessed

value of the property and that the obligation assumed

by the city to pay the water company's mortgage

bonds could not be presumed to create an unauthorized

statutory indebtedness; that the transaction was not

ultra vires in the primary sense, and that the city was

estopped from denying its liability.

CONTENTION OF APPELLANT AND ERRORS AS-

SIGNED.

Upon the facts disclosed by the record appellant

contends as follows:

1. The agreements pursuant to which the

water company was organized and utilized as

a mere instrumentality to accomplish an unlawful

result, were ultra vires and void, in the primary

and absolute sense. The court erred in not so

holding.

2. The agreements under which the water

company acquired the title to the city's proper-

ties were all of record and formed muniments of

the title of the water company to the water works
property. They disclosed on their face in con-

nection with the law then existing limiting the

city's bonding capacity, an unlawful and void
attempt to evade the law and to bind the city

for a debt beyond the power of the city to con-

tract. The court erred in not so holding.

3. The bonds were non-negotiable, and every

purchaser was put upon notice of the entire trans-
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action. The purchasers from .Coffin & Stanton

were put upon inquiry as to all of the facts and

circumstances surrounding the issuance of the

bonds and the court erred in not so holding.

4. The conveyance of the city's water proper-

ties to the water company was without con-

sideration, unauthorized and void, and the court

erred in not so holding.

5. The ordinances and election for the purpose

of refunding the city's indebtedness were not a

valid ratification of the city's liability on the

water company bonds in favor of complainant.

They were only available to holders of the re-

funding bonds and the court erred in not so hold-

ing.

6. The city had no power or authority to as-

sume to pay the mortgage debt purported to have

been incurred by the issuance of the water com-

pany bonds, and the court erred in not so hold-

ing.

7. The city is not estopped from contesting

the validity of these bonds and the court erred

in not so holding.

8. The bonds in suit were issued without

consideration and the court erred in not so hold-

ing.

9. The court erred in adjudging and decree-

ing the matters and things set forth in finding

XI (Transcript, Vol. I, p. 179) of said decree as

follows

:

"That if the moneys arising from said sale

shall be insufficient to pay in full the amounts

hereby decreed to be paid therefrom, the com-

missioner shall specify the amount of such defici-

ency in his report of sale, and upon the confirma-
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tion of such report, the complainant shall be

entitled to judgment against the defendants jointly

and severally for the amount of such deficiency

with interest thereon at the rate of seven per

cent per annum from the date of such report,

and the clerk of this court shall docket the judg-

ment accordingly in favor of the complainant

and against the defendant and the complainant

shall have execution thereon."

10. The court erred in failing to so shape its

decree in said cause as to preserve the statutory

right to redeem the property described in said

decree from the sale by said decree, directed to

be made, which right is established in favor of

said defendant by virtue of the laws of the State

of California.

11. Upon the whole record, the court should

have dismissed the bill for want of equity and

the court erred in not so doing.

There are twenty different assignments of error in

the record, some of which are elaborations or repe-

titions of others. We think the foregoing statement

of our contention is sufficiently comprehensive to invite

the court's attention to these errors, and enable us

to discuss the vital points of the case, without here

repeating the separate twenty assignments.

ARGUMENT.

I.

The agreements between Coffin ^ Stanton and

the City of Santa Cruz of September 16 and 23,

1889, pursuant to which the water company was

organized and utilized as a mere instrumentality
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to accomplish an unlawful result, were ultra vires

in the primary and absolute sense and void, and

the Court erred in not so holding.

These agreements we contend were ultra vires in

the absolute sense and therefore void because they

constituted an unlawful plan and scheme violative of

the express prohibitive provisions of an act passed

by the legislature of the State of California, entitled

"An Act authorizing the incurring of indebtedness

by cities, towns, and municipal corporations, incor-

porated under the laws of this state, for the construc-

tion of water works, sewers, and all necessary public

improvements, or for any purpose whatever . . .

(Stats. 1889, p. 399) which went into effect on the

19th day of March, 1889.

This act contains a provision in terms as follows:

"Sec. 5. No city, town or municipal corpor-

ation shall incur an indebtedness for public im-

provements which shall, in the aggregate, exceed

five per cent of the assessed value of all the real

and personal property of such city, town or

municipal corporation."

On September 16, 1889, the assessed value of all the

real and personal property of the City of Santa Cruz

amounted in the aggregate to the sum of $3,245,000.

(Transcript of Record, Vol. I, p. 158.)

The City of Santa Cruz could not legally, there-

fore, after this statute had gone into effect incur an

indebtedness for public improvements exceeding in

the aggregate of five per centum of such assessed

value, which was the sum of $162,253.
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The indebtedness incurred by the City of Santa

Cruz, represented by any bonds issued by it arose

legally at the time when such bonds were sold and

delivered to purchasers, not when they were physi-

cally perfected and made ready for issue.

The rule on this subject is announced as follows:

"It is clear that the purchaser of a bond from

the obligor named therein simply lends the latter

money. Coddington v. Gilbert, ij N. Y. 489;
Ahem v. Goodspeed, 72 N. Y. 118. The essence

of the original transaction between the parties,

therefore, was a loan of money, secured by the

bonds of the borrower. The bonds had no legal

inception and could not become valid obligations,

aside from any other question, until actually de-

livered for a valuable consideration."

Brownell v. Town of Greenivich, 22 N. E.

(N. Y.) 25, 27.

"The vote of the electors upon a proposition

to issue bonds for municipal purposes does not

ipso facto create a debt against the city in the

amount authorized. The indebtedness of the

city is not thereby increased. The increase occurs

when the bonds are issued and become valid obli-

gations in the hands of the holders, that is when

they are sold and delivered to the purchaser."

Clark V. Los Angeles, 116 Pac. 966;

Chicago B. & Q. Ry. Co. v. Dundy Co. et al.,

91 N. W. 554.

Therefore, when and because the City of Santa

Cruz sold and delivered $270,000 of its 5 per cent

bonds to .Coffin & Stanton on September i6th, 1889,
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it thereby incurred an indebtedness for the sum of said

bonds, viz. : $270,000; and after that point of time, and

while the limit of indebtedness fixed by the act of

March 19th, 1899, supra, remained in force, the City

of Santa Cruz had no power whatever to create, either

directly or indirectly any further indebtedness, and

any attempt to do so was absolutely void from its in-

ception for want of power.

The general principle underlying this doctrine is

stated by the United States Supreme Court in Town-

ship of East Oakland v. Skinner, 94 U. S. 255, 258, as

follows

:

'We have held that there can be no bona fide

holding (of municipal bonds) where the statute

did not in law authorize the issue of the bonds.

The objection in such case goes to the point of

power. There is an entire want of jurisdiction

over the subject. It is not the case of an infor-

mality, an irregularity, fraud, or excess of author-

ity in an authorized agent."

In consonance with this principle, the same court

in passing on the contention that certain coupons of

bonds of the town of Litchfield were absolutely void

because evidencing indebtedness in excess of the

amount permitted to be incurred by municipal cor-

porations under the laws of the State of Illinois, held

the contention to be sound. In the course of the

opinion, the court per Justice Harlan said:

"If, therefore, it appears by evidence of

which the city may rightfully avail itself, as

against the bona fide holders for value of the
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coupons in suit, that the bonds issued Jan.

I, 1874, created an indebtedness in excess of the

amount to which municipal indebtedness is re-

stricted by the constitution, there would seem to

be no escape from the conclusion that the bonds

are void for the want of legal authority to issue

them at the time they were issued."

Buchanan v. Litchfield, 102 U. S. 278, p. 288.

The ruling in this case has been adhered to uni-

formly by the United States Supreme Court in all

subsequent cases in which the same question arose.

Litchfield v. Ballou, 114 U. S. 190;

Doon Township v. Cummins, 142 U. S. 366;

Hedges v. Dixon County, 150 U. S. 182;

Nesbitt V. Riverside Independent District,

144 U. S. 610.

The decisions of the Supreme Court of the State

of California are in accord with the principle enun-

ciated in the foregoing decisions of the Federal

Supreme Court.

See Sutro v. Pettit, 74 Cal. 332, 336;
Sutro V. Rhodes, 92 Cal. 117.

After the issue of $300,000 5 per cent city bonds had

been authorized (Transcript, Vol. II, p. 495) some-

body discovered that the city had not money sufficient

to cover the cost of the works which they wished to

build and that some opportune threats of litigation

gave further encouragement to steps for a new "deal"

for the purpose of supplying the city with more

money than they could raise by the sale of $300,000 of
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city water bonds. (Transcript, Vol. II, pp. 498, 516.)

Mr. Effey, complainant's witness, testified that at

this time he was approached by members of the city

government and asked if he could not dispose of their

bonds in the East. That was in May, 1889. Efifey

thereupon went to New York and consulted with

Messrs. Coffin & Stanton, who were expert financiers,

and with them he evolved a scheme fit to accomplish

their purpose. (Transcript, Vol, II, p. 520.) Mem-

bers of that firm came out here in September, 1889,

and entered into a contract with the City of Santa

Cruz for purchasing the bond issue of the city, that is

the $270,000 of the issue, which was at that time left,

$30,000 having been paid out for water rights and

other expenses; and also entered into a contract for the

construction of water works for the city in accordance

with the plan that had been prepared by the engineer

of the City of Santa Cruz.

In pursuance of their contracts Coffin & Stanton

caused the corporation, .City Water Company of

Santa Cruz, to be formed but the water works system

and the water works were constructed and all the other

details of the contracts were carried out as planned by

Coffin & Stanton. Practically all that the City Water

Company did was to issue and deliver the $400,000

bonds, execute the mortgage, turn over the bonds to

Coffin & Stanton and reconvey the property to the city

subject to the mortgage debt.

(Testimony of Efifey, Transcript, Vol. II, pp. 495

to 522.)

The water company's bonds to the amount of $400,-
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ooo issued pursuant to this plan, including the 88

bonds in this suit, were delivered in the year

1890 (Testimony of Van Woert, Transcript, Vol.

I, pp. 327, 328), i. e., while the five per cent

limit on municipal indebtedness, fixed by the

act of March 18, 1889, (Stats. 1889, p. 399) supra,

was in force. If the indebtedness created by these

bonds, was in legal effect, indebtedness of the City

of Santa Cruz, it was wholly and absolutely illegal

and void, because the city had theretofore exhausted its

bonding capacity by the sale of the $270,000 5 per

cent bonds, and every dollar of the liability attempted

to be created by the water bonds was in excess of the

legal limit.

That indebtedness attempted to be incurred by a

municipality under such circumstances is absolutely

void has been the conclusion reached by the courts in

every single case where a similar scheme has under-

gone judicial scrutiny, as being ultra vires in the pri-

mary sense.

A late adjudication exhibiting in most of its salient

features a close analogy to the transaction underlying

this suit was made in the case of Evans et al. v.

Holmes et al., 91 N. E. (111.) 723.

The village of Clay .City decided to acquire an

electric light plant, the cost of which was the sum of

eleven thousand four hundred and ninety-six ($11,-

496.00) dollars. The legal limit of its indebtedness

was forty-two hundred ($4,200.00) dollars. The city

authorities by ordinance granted one Fisher the right

to set up and maintain poles, wires and other struct-
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ures and devices in the streets of the village in connec-

tion with an electric light plant to be constructed by

him for the purpose of furnishing light and heat and

power to the village, and the inhabitants therein for

the period of thirty years, paying the said Fisher a

yearly rental for a certain number of arc lights. An-

other ordinance passed at the same time provided for

the issuance of bonds by the city in the amount of

forty-two hundred ($4,200.00) dollars, which bonds

were to be used in the purchase of the plant when

constructed. Shortly thereafter a contract was entered

into between Fisher and the village authorities re-

citing the granting of the franchise referred to and

the intention of said Fisher to incorporate a com-

pany, to which he intended to convey all his rights,

which company was to construct the plant, and which

company should issue bonds in an amout of seven

thousand and two hundred and ninety-six ($7,296.00)

dollars, secured by a mortgage on all the property and

machinery belonging to the plant, and which com-

pany as per stipulation in the contract with Fisher

should, upon completion of the plant, convey to the

village the said plant at a price of forty-two hundred

dollars, to be paid in cash or bonds of the village, and

subject to the lien of the mortgage placed thereon by

the corporation, the village agreeing to purchase said

plant subject to this mortgage, it being expressly

agreed that the village was not to assume or agree to

pay the mortgage debt. The corporation was accord-

inglv formed, the Fisher rights transferred to it, the
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plant constructed, and conveyed to the village, which

accepted the deed therefor.

Thereafter suit was begun by tax payers of the

village to enjoin the payment of one of the bonds

issued by the private corporation and secured by the

mortgage, on the ground that all indebtedness above

the forty-two hundred dollars was illegal and void.

The trial court held that the mortgage debt was in

excess of the legal limit and void, and enjoined the

village from paying any part of the mortgage debt or

the interest thereon from funds raised by taxation. The

Supreme Court of Illinois passing upon the trans-

action said

:

"The two ordinances passed at the same time

were but separate parts of one plan, which, to-

gether with the contract made a few days after-

wards, completed the arrangement. The plan was

that the village should acquire an electric light

plant at the price of $11,496, issue bonds to the

amount of $4,200 (which was the constitutional

limit of indebtedness) and afterwards pay $7,296

as the mortgage matured or lose the property. It

was provided in the contract of purchase that the

village was not to assume or agree to pay the

mortgage indebtedness, but it was none the less

an indebtedness of the village, since the property

purchased was pledged to pay it. While there

must be a debt to constitute a mortgage, there

need not be any promise of the mortgagor to pay

the debt and it is not essential that the obligation

to pay should be direct. City of Joliet v. Alex-

ander, 184 111. 457, 62 N. E. 861. It would be

absurd to suppose that the electric light and power
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company would sell its property to the village for

$4,200 and pay its bonds to the amount of $7,296,

and it is beyond question that it was expected and

intended that the village should pay the

mortgage debt. The plan was merely a

scheme concocted for the purpose of evad-

in the constitution, and devices for that

purpose have never succeeded, whether planned

with ingenuity or as transparent and shallow as

this one. The scheme is of the same character

as those passed on by the courts in Browne v. City

of Boston, 179 Mass. 321, 60 N. E. 934; Foss v.

Waterloo Water Co., 163 Ind. 69, 71 N. E. 208,

66 L. R. A. 95; 106 Am. St. Rep. 201; Mayor
v. Gill, 31 Md. 371 ; Earles v. Wells, 94 Wis. 285

;

68 N. W. 694; 59 Am. St. Rep. 886; and Rey-

nolds V. City of Waterville, 92 Me. 292, 42 Atl.

553. It is a counterpart of the scheme proposed

by the City of Boston, and passed on in the case of

Browne v. City of Boston, supra, by which the city

with the power to become indebted but little

over $24,000 dollars, was to purchase property

which the owners were to mortgage for $202,000,

and the city appropriated $24,000 for the pur-

chase of the equity. The city would either have

to pay the mortgaged indebtedness or have the

property taken from it by foreclosure proceedings,

and the court had no difficulty in determining

the true character of the transaction and enjoin-

ing the city from carrying it out. The attempt to

avoid the constitution in this case is illegal and the

transaction was void." Ibid, pp. 724, 725.

The foregoing reasoning is amply supported by the

following cases:
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Fidelity Trust & Guaranty Co. v. Fowler

Water Co., 113 Fed. 560;

Earles v. Welles, 94 Wis. 285, 68 N. W. 964;

Reynolds v. City of Waterville, 92 Me. 292,

42Atl. 553;
Brown v. City of Corry, 175 Pa. 528, 34 Atl.

855;

Ironwood Waterworks Co. et al. v. Trebil-

cock, 99 Mich 454, 58 N. W. 371

;

Voss V. Waterloo Water Co., 163 Ind. 69, 71

N. E. 208

;

City of Joliet v. Alexander, 194 III. 457, 62

N. E. 861;

Browne v. City of Boston, 179 Mass. 321, 60

N. E. 934.

At this juncture it is proper to call the court's

attention to the fact that during all the time when

the transaction in suit was being consummated, section

18 of article XI of the Constitution of the State of

California provided as follows:

"No county, city, town, township, board of

education, or school district, shall incur any in-

debtedness or liability in any manner or for any

purpose, exceeding in any year the income and

revenue provided for it for such year, without

the consent of two thirds of the qualified electors

thereof voting at an election to be held for that

purpose, nor unless, before or at the time of in-

curring such indebtedness, provision shall be

made for the collection of an annual tax suf-

ficient to pay the interest on such indebtedness

as it falls due, and also to constitute a sinking

fund for the payment of the principal thereof
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within twenty years from the time of contracting

the same. Any indebtedness or liability incurred

contrary to this provision shall be void."

Constitution of California, Art. XI, Sec. i8.

In the light of the foregoing constitutional pro-

vision regarding the manner of creating municipal

indebtedness and the impotency of the City of Santa

Cruz to incur a dollar's worth of indebtedness in

addition to the indebtedness it already had incurred,

evidenced by the 5 per cent city bonds, at the time it

entered into the agreements of September i6th and

23rd, 1889, the conclusion becomes inevitable that the

action of the City of Santa Cruz in entering into these

agreements was ultra vires and void in the primary

sense of that term.

II.

The agreements under which the water company
acquired the title to the city's properties were all

of record and formed muniments of the title of

the water company to the water worKs property.

They disclosed on their face, in connection with

the law then existing, limiting the city's bonding

capacity, an unlawful and void attempt to evade

the law and to bind the city for a debt beyond the

power of the city to contract.

The deed of the City of Santa Cruz to the City

Water Company conveying to the latter corporation

all its then acquired water property and water rights,

which deed was recorded in the records of the county
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recorder of Santa Cruz county on November 21, 1889,

(Transcript, Vol. II, p. 595) recites in full and in

haec verba the illegal agreements of September i6th

and 23rd, 1889, entered into between Coffin & Stanton

and the City of Santa Cruz (Transcript, Vol. II, pp.

584 to 592) and the deed further recites that it is

made upon the express condition of the fulfillment

by Coffin & Stanton and by the said City Water Com-

pany of the terms of said agreements. (Transcript,

Vol. II, p. 594 •)

This deed, from the moment of its recordation, gave

constructive notice of its contents to all subsequent

purchasers and mortgagees, for section 1213 of the

Civil ,Code of California provides as follows:

"Every conveyance of real property, acknow-

ledged or proved, and certified and recorded,

as prescribed by law, from the time it is filed

with the recorder for record, is constructive

notice of the contents thereof to subsequent pur-

chasers and mortgagees . . ."

The status of the holders of the bonds in suit was

in legal contemplation that of mortgagees. While

the mortgage of the City Water Company of Santa

Cruz runs to the Holland Trust Company of New

York, as trustee, it is only the nominal mortgagee, the

real parties in interest being the holders of the bonds,

the payment of which is secured by the mortgage.

Such would seem to be the logical deduction from

the contract itself as to the true relationship of the

parties here, and this position has the approval of

judicial decision.
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The mortgage in suit here, among other things, pro-

vides that the bondholders may, in case of default in

the payment of interest on the bonds, declare the

whole principal of such bonds to be due and payable

(Transcript, Vol. II, p. 633) and the trustee may

upon the written request of such bondholders proceed

to protect and enforce the rights of the bondholders

under the mortgage by a suit or suits in equity or at

law. (Transcript, Vol. II, p. 631.)

It is by virtue of these provisions of the mortgage

that the present suit is before the court.

In the case of O'Beirne v. Allegheny & K. R. Co.,

45 N. E. (N. Y.) 873, which was a suit for the spe-

cific performance of the contract based upon a mort-

gage practically identical in form with the one in suit,

brought by a bondholder of the defendant railroad

company, on behalf of himself and others, instead of

by the trustee named in the mortgage or deed of

trust, who had refused to bring the suit, although re-

quested by the bondholders so to do, the Court of

Appeals of New York in defining the status of the

bondholders in connection with such instrument said:

"It appears, and it is so found, that prior to the

commencement of this action the plaintiff, on

behalf of himself and of all bondholders similarly

situated, had applied to his trustee, the defendant

the Central Trust .Company, and had requested

it, for the protection of the bondholders to insti-

tute this suit, and that the trust company had re-

fused to bring the action, or any other suit, for

such purpose. In view of this attitude of the

trustee, I do not think that there is any doubt
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but that the plaintiff, as a bondholder of the rail-

road company, had the right to bring and main-

tain the action. If this were not permitted in

such cases, bondholders would be wholly without

protection. Although the mortgage and its

agreements are made to and with the Central

Trust Company, yet the promise of the railroad

company is for the payment of money to the

holders of its bonds, and it was to furnish se-

curity for the performance of that promise that

the mortgage instrument was executed and de-

livered. The bondholders are the beneficiaries

of the mortgage or deed of trust, and that instru-

ment contains, in effect, a contract made for their

benefit through a trustee as a convenient inter-

mediary. It is upon that principle that such an

action as this is permitted. Beveridge v. Railroad

Co., 112 N. Y. I, 26, N. E. 489. Whatever rights

were vested in the trustee through the mortgage

instrument, as against the mortgagors, inured to

the benefit of the bondholder as the beneficiary,

and are enforceable by him in the case of refusal

or neglect on the part of his trustee to act for him

upon his making proper request."

In the subsequent case of Buel v. Baltimore & O.

S. W. Ry. Co., 53 N. Y. S. 749, the principle of the

former decision was affirmed, and the court went a

step further and held that notwithstanding a provision

in a mortgage given by a railroad company to a nom-

inal trustee to receive its income bonds, and which

provided for a specific remedy in case of default,

which required the bondholders to give the trustee

thirty days' notice of such default and a demand by
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the holders of one-fourth of the bonds to the trustee

to set the remedy provided for in the mortgage in mo-

tion, the owner of the majority of the bonds being the

real party in interest, could bring the action in his

own name, without giving the required notice or

making a previous demand on the trustee.

And in the case of Atlantic Trust Co. v. Crystal

Water Co., 76 N. Y. S. 647, the doctrine is reiterated

on the authority of the case of O'Beirne v. Railroad

Co.,1^1 N. Y. 372, 45 N. E. 873, supra, that

"The bondholders are the beneficiaries of the

mortgage, and that instrument 'contains, in effect,

a contract made for their benefit through a trustee,

as a convenient intermediary'. The rights vested

in the trustee were for the benefit of the bond-

holders who were the real parties in interest."

Upon both reason and authority it would seem

therefore that the holders of the bonds in this suit

are mortgagees within the meaning of section 12 13 of

the Civil Code of California quoted above and that

the deed of the City of Santa Cruz to the City Water

Company containing the two illegal agreements with

Coffin & Stanton fastened upon them constructive

notice of its contents, unless they are free from such

notice and the legal consequences following there-

from upon the principle that the bonds are nego-

tiable instruments, a point discussed in our next

assignment of error.

Furthermore, in view of the fact that all the con-

tracts underlying the transaction in suit here, were

made in the State of California, and that all the



35

property, the subject of these contracts, is situated in

.California, the parties to these contracts are pre-

sumed to have made all their engagements thereunder

with reference to the laws of that state and they must

be presumed to have known the provisions of those

laws.

Pinney v. Nelson, 183 U. S. 144, 150;

Keystone, etc. Co. v. Superior Court, 138

Cal. 738.

Another rule applicable here is that

"A party having notice of the contents of a

written agreement has notice of its legal effect."

Van Dusen v. Star Quartz Min. Co., 36 Cal.

571-

And again:

"Every man is chargeable with notice of that

which the law requires him to know, and of

that which, after being put upon inquiry, he might

have ascertained by the exercise of reasonable

diligence."

McClure V. Township of Oxford, 94 U. S.

429, 432.

Applying these rules the conclusion follows that

these bondholders, being in efifect mortgagees of a

mortgage upon property conveyed by a deed which

discloses upon its face that it was based upon an

utterly illegal and void transaction, are chargeable

under the express provisions of section 12 13 of the

Civil Code of the State of California, supra, with

constructive notice of:
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1. The contents of the agreements of Septem-

ber 1 6th and 23rd, 1889, betv/een Coffin &
Stanton and the City of Santa Cruz.

2. Of all the provisions of the constitution

and the laws of the State of California applicable

thereto.

3. Of the legal efiPect of these agreements and

of their absolute illegality and invalidity.

Upon consideration of the premises the question

naturally arises: Why did Messrs. Coffin & Stanton

devise and perpetrate the scheme referred to? What

was the inducing cause; what benefit came to them?

The answer is clearly given by the record.

"Coffin & Stanton were bankers, bond buyers

and builders of waterworks and railroads and kin-

dred enterprises who had before the time under

consideration entered into dozens of contracts for

kindred enterprises."

(Testimony of Effey, vol. II, Trans., pp. 514, 515.)

Being experts on matters of the kind they entered

into a contract with the City to construct the water

works for the contract price of $320,000.00

(The City Engineer had theretofore

estimated the cost of construction at $260,-

000.00.)

(Transcript, vol. II, pp. 748, 751.)

(Transcript, vol. I, p. 343.)

(Transcript, vol. II, p. 513.)

Then Coffin & Stanton sub-contracted

with the Risdon Iron & Locomotive

Works of San Francisco to put in the en-
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tire plant or system in accordance with

the plans and specifications of the Engineer

employed by the City.

(Transcript, vol. II, pp. 499, 5i7-)

The Risdon Iron & Locomotive Works of

San Francisco by their sub-contractors

Kelso, Efifey, Miller & Jones, completed

the work.

(Trans., vol. II, pp. 499, Soo, Soi, 502.)

The Risdon Iron & Locomo-

tive Works received for this com-

plete work $255,000

And for extras 22,000

(Transcript, vol. II, p. 503.)

Making total cost of works $277,000.00

To recapitulate:

Coffin & Stanton received from the city.$ 245,000

Water Company bonds (net) 103,000

$ 348,000

The contract price was 320,000

Excess $ 28,000

Or stated in another form, Coffin & Stanton

received as above noted $ 348,000

The cost of the entire plant including

extras was 277,000

Excess $ 71,000

Taking either horn of the dilemma the bond issue

upon which it is sought to make the city liable was
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excessive, i. e., $28,000 beyond the contract price stipu-

lated and $71,000 in excess of the actual cost of con-

struction.

Treating these bonds as municipal obligations, and

that is what they were intended to be and in legal con-

templation were, the entire issue is tainted. If we ad-

mit, for the sake of this argument, that a part of this

indebtedness might have been legally authorized, the

court cannot segregate the amount of valid indebtedness

from the invalid and the whole issue is void.

Hedges v. Dixon County, 37 Fed. 304, 305, af-

firmed 150 U. S. 182.

These bonds were, as we shall point out later, non-

negotiable, and the purchasers from Coffin & Stanton

were charged with notice of the illegality of the en-

tire transaction.

III.

The bonds were non-negotiable, and every pur-

chaser was put upon notice of the entire transac-

tion. The purchasers from Coffin ^ Stanton were

put upon inquiry as to all of the facts and circum-

stances surrounding the issuance of the bonds and

the court erred in not so holding.

These eighty-eight bonds are dated May i, 1890, and

each by its terms promises to pay to the bearer thereof

the sum of one thousand dollars on May i, 1890, ''ex-

cept as hereinafter provided" (Transcript, vol. II, p.

618), and each bond contains the following provisions:

"And said bonds are subject to the provisions of
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said mortgage, executed and delivered to said The

Holland Trust Company of New York, and re-

corded, to which reference is made for the pro-

visions thereof and the full condition hereof."

(Transcript, vol. II, p. 6i8.)

**Upon default in the payment of any installment

of interest of this bond for sixty days after such

installment shall become due and payable, the

principal hereof shall thereupon become due and

payable upon the conditions and in the manner

and with the effect as provided and set forth in

the mortgage or deed of trust." (Transcript, vol.

II, p. 619.) -

It is to be noted that this suit was commenced on

October 10, 1898, to enforce payment of the bonds long

before their normal maturity, the complainant proceed-

ing in that behalf under a provision contained in the

mortgage referred to giving an option to the holders of

the bonds to declare them entirely due whenever inter-

est thereon was unpaid after maturity.

(Transcript, vol. I, pp. 5^, 61, 62, vol. II, pp. 627,

633-)

In other words, the bondholders in order to be en-

abled to declare the maturity of the principal sum

named in the bond at a time other than that which ap-

pears on the face of such bonds and to enforce whatever

right of action they had based upon such declared ma-

turity were referred to and dependent upon the pro-

visions of the mortgage in that regard, and it is ap-

parent therefore that the two instruments—the bond

and the mortgage—are interdependent and must be

read together and form substantially one transaction.
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Such being the case, the bonds in suit are non-nego-

tiable instruments and come within the principle an-

nounced by the Supreme Court of the State of Cali-

fornia in the case of Meyer v. Weber, 133 Cal. 681.

That was a case upon a promissory note, which con-

tained a clause

:

"This note is secured by mortgage of even date

herewith."

By the note on its face it had ten years to run and

the only consequence of the failure to pay the interest

annually was that it should be "added to the principal,

" and form a part thereof, bearing interest at the same

" rate." But by the mortgage given to secure the note

it is provided, in case default be made in the payment

of "any instalment of interest, as provided in said note,

" then the whole sum of principal and interest shall be

"due, at the option of said party of the second part,

" its successors or assigns; and suit may be immediately

" brought, . . . although the time for payment of

" said principal sum may not have expired."

Such being the provisions of the two instruments, the

Court sustained the contention made that, notwithstand-

ing the silence of the note as to the option of the holder

to declare its maturity before the time fixed on the face

of the note, the suit was not prematurely brought be-

cause the mortgage being inseparably connected with

the note provided for such contingency. The Court

thereupon proceeds to discuss the nature of the two in-

struments taken together and says: (Italics are ours.)

"An independent action on a promissory note

secured by mortgage is prohibited in this state.
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'There can be but one action for the recovery of

any debt or the enforcement of any right secured

by mortgage upon real estate or personal prop-

erty which action must be in accordance with the

provisions of this chapter.' (Code Civ. Proc.

Sec. 726) ;—that is, by a suit to foreclose, and a sale

of the mortgaged premises, and ascertainment of

the deficiency, if there be any {Toby v. Oregon
Pacific R. R. Co., 98 Cal. 494; Hibernia Savings

and Loan Society v. Thornton, 123 Cal. 62).

Whatever the form of the debt, the mortgagor can

be legally compelled to pay no part of it until the

decree is entered for the sale of the premises mort-

gaged, and the liability which shall then accrue

to him is a liability to pay only a deficiency which
shall appear on the sheriff's return. The liability

is therefore contingent and dependent upon the

fact whether upon the sale of the mortgaged prem-

ises there shall be a deficiency. The plaintiff in

this case, in bringing the suit, recognized the fact

that the mortgage was inseparably connected with

the note. As already stated, according to the terms

of the note, independent of the mortgage, the ac-

tion would have been prematurely brought and

at the same time it was brought it could only be

sustained by reference to the clause in the mort-

gage giving an option to the owner, in case of

default in the payment of interest at the time speci-

fied, to consider the whole debt due. Being

inseparably connected with the mortgage and

affected by the conditions contained therein,

the note is not negotiable within the law

merchant or civil code. Kent, under the head of

'The Essential Quality of Negotiable Paper' says:

That to constitute a negotiable note or bill,
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*It is essential that it carry with it a personal

credit given to the drawer, or indorser and that it

be not confined to credit upon any future or con-

tingent event.' (3 Kent's Commentaries.) 'A

negotiable instrument must be made payable in

money only, and without any condition not certain

of fuUfillment.' (Civil Code, Sec. 3088.) A
negotiable instrument must not contain any other

contract than such as is specified in this article.

(Civil Code, Sec. 3093.) In Adams v. Seaman,

82 Cal. 636, in commenting upon these provisions

of the Civil Code, it is said : 'An instrument is not

negotiable if it have any condition not certain of

fulfillment'. And it was held that a provision for

the payment of an attorney's fee in case of a fore-

closure was a contingency rendering it non-nego-

tiable."

Meyer v. Weber, 133 Cal. pp. 684, 685.

Comparing the facts in the present suit with the

facts appearing in the case just cited, two cases could

hardly be found that bear a closer analogy, and we

see no escape from the conclusion that upon the au-

thority of the Weber case (although the evidence of

the debt in that case was not a bond, but a promissory

note), the bonds in suit must be held to be non-negotia-

able instruments.

This authority does not stand alone, however, but

iinds full support in

McClelland v. Norfolk South R. Co., no N.
Y. 469, 18 N. E. 237,

in which the Court of Appeals of the State of New
York determined that coupons attached to bonds which
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referred on their face to the mortgage securing them

and which mortgage imposed special stipulations and

contingencies upon the obligation of the bond, --as is

the case here—were non-negotiable and on that point

the Court expresses itself as follows: (Italics are

ours.)

"It is undoubtedly the general rule that the

bonds of railroad, manufacturing, municipal and
other like corporations, payable to bearer, issued

for the purpose of securing loans of money, are in

this country deemed negotiable, and coupons there-

to attached partake of the same character, i Ron
R. R. 250; Evertson v. Bank, 66 N. Y. 14; Thom-
son V. Lee Co., 3 Wall. 327; Commissioners v.

Aspinijoall, 21 How. 359. But when such instru-

ments contain special stipulations, and their pay-

ment IS subject to contingencies not within the con-

trol of their holders, they are, by established rule

deprived of the character of negotiable instru-

ments and become exposed to any defence existing

thereto as though still held by the original party

to the instrument. It is essential by such rules that

such paper should provide for the unconditional

payment to a person, or order, or bearer of a cer-

tain sum of money at a time capable of exact as-

certainment, 3 Rev. St. (7th Ed.) 2243; I Daniel
Neg. Inst., Sec. 27-104; Evertson v. Bank, supra;
Frank v. Wessels, 64 N. Y. 155 ; Dinsmore v. Dun-
can, 57 N. Y. 580."

The bonds being non-negotiable instruments, the

present holders of them purchased them from Coffin

& Stanton, the original holders of them, subject to any
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defenses which the City of Santa Cruz might make in

any suit brought by Coffin & Stanton on the bonds.

"The assignment and transfer of the note and

mortgage in question, therefore, was without

prejudice to any set-ofif or other defense existing

in favor of the defendants Weber, the same as

though there had been no assignment, and the ac-

tion had been brought by the company to whom

they were given. (Civ. Code, Sec. 1459; Code

Civ. Procedure, Sec. 26S.)''

Meyer v. Weber, 133 Cal. 681, 685.

"The proposition is well established that the

assignee of a mortgage takes it subject to all de-

fenses, legal and equitable which the mortgagor

has against the enforcement of it by the assignor

at the time of the assignment."

Hill V. Hoole, 116 N. Y. 299, 22 N. E. 547;

5 L. R. A. 620. See also

McCabe V. Grey, 20 Cal. 509;

Brown v. Wills, 57 Cal. 305

;

Adams V. Hopkins, 144 Cal. 19.

Coffin & Stanton, who were the original holders of

these bonds, had full knowledge of their entire invalid-

ity as obligations of the City of Santa Cruz, having

concocted the scheme in pursuance of which they were

issued, and if they had brought suit upon these bonds

the city would have had a complete defense. The

present holders of these bonds being assignees of non-

negotiable instruments took them subject to the same

defense.
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IV.

The conveyance of the city's property to the

water company was without consideration, un-

authorized and void, and the Court erred in not

so holding'.

The City Water Company of Santa Cruz was a

mere dummy instrumentality organized by Coffin &
Stanton to enable them to sell the water company

bonds.

E. H. Rixford, one of complainant's witnesses, and

the Secretary of the City Water Company, in the course

of his examination, testified as follows: (Italics are

ours.)

"Q. You testified that your correspondence

with the Trust Company was through Coffin &
Stanton. Why did you not correspond directly

with your trustee?

"A. I had no correspondence with the trustee.

All that I ever did was merely to forward to them

the bonds through Coffin & Stanton, or to receive

whatever instruments they executed through them,

as messenger perhaps.

"Q. Why did you not correspond directly with

the trustee?

"A. I don't know that I had any occasion to

do so.

''Q. Your business was with the trustee, was it

not?

"A. My business was altogether with Coffin &
Stanton.

''Q. Why?
"A. Because they were the only persons inter-
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ested in the bonds at the time,—that is, interested

in the funds produced by the issuance of the bonds.

"Q. Do you mean to say that this corporation

was merely a dummy, and that the real parties in

interest were Coffin & Stanton?

"A. It was a mere instrument to enable Coffin

& Stanton to carry out their contract with the City

of Santa Cruz, an agency you might say."

(Transcript of Record, Vol. II, pp. 481-482.)

In other words, the real parties in interest through-

out this whole transaction were Coffin & Stanton and

the City of Santa Cruz.

The deed from the city to the water company was

indispensable to Coffin & Stanton for the successful

execution of the illegal agreements of September i6th

and 23rd, 1889.

While it may be conceded that in the administration

of a public utility such as city waterworks, a municipal

corporation performs business rather than govern-

mental functions, and may do and perform many

things which a private corporation administering the

same utility might do, it certainly cannot be contended

with any degree of plausability that a city whose pow-

ers are prescribed and defined in a legislative charter

may legally, through its officials, for the time being,

juggle with the city's water assets in the manner in

which it was attempted in this case.

V.

The ordinances and election for the purpose of

refunding the city's indebtedness were not a valid
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ratification of the city's liability on the water com-
pany bonds in favor of complainant. They were
only available to holders of the refunding bonds
and the Court erred in not so holding.

Up to the time of the refunding of the indebtedness

of the City of Santa Cruz in pursuance of the ordi-

nances of the City of Santa Cruz and the election held

for that purpose set forth in the Record (Transcript,

Vol. II,.pp. 824-853) nothing had been done by the

city to ratify the liability of the city on the water com-

pany's bonds. All the city had done was to pay some

interest on the bonds (Transcript, Vol. II, p. 860).

Payment of interest on void bonds does not consti-

tute ratification.

Loan Association v. Topeka, 87 U. S. (20 Wall.)

655;

Parkersburg v. Brown, 106 U. S. 487;
Davies Co. v. Dickinson, 117 U. S. 657;
Doon Tp. V. Cummins, 142 U. S. 366.

The mere fact that Section 5 of the Act of March

19, 1889, was amended by an Act of the Legislature

approved March 11, 1891 (Stats. 1891, p. 84), raising

the limit of indebtedness which a municipality could

incur from 5 per cent to 15 per cent did not have the

effect of retroactively validating the void water com-

pany's bonds, nor did it confer upon the City of Santa

Cruz the power or authority to ratify the void bonds.

The bonds being void as to the City of Santa Cruz at

the time they were issued, sold and delivered to Coffin

& Stanton, the city could only have ratified them by

express legislative authority.



48

"Corporate ratification, without authority from

the legislature, cannot make a municipal bond

valid, which was void when issued for want of

legislative power to make it."

Lewis V. City of Shreveport, io8 U. S. 282, p.

287.

No such authority is found in the refunding act of

March i, 1893 (Acts 1893, P- 597)5 which provides in

terms for the refunding of "outstanding indebtedness

" evidenced by bonds and warrants". This act was

before the Supreme Court of the United States in the

case of Waite v. Santa Cruz, 184 U. S. 302, involving

these refunding bonds, and it was contended in that

case that the indebtedness as evidenced by the water

company's bonds was a part of the outstanding indebt-

edness within the meaning of that term employed in

the refunding act because the city had assumed to pay

them and the mortgage securing them, but the Court

refused to pass on that point and left that question open

for determination when it must be decided. All that

the Court did decide in that case was that the City of

Santa Cruz was estopped from making that claim as

against bona fide holders of the refunding bonds be-

cause of the recitals contained in the refunding bonds.

As no authority had been conferred upon the City

of Santa Cruz up to the time of the passage of the

refunding act on March i, 1893, ^^^ ^s that act did

not confer any authority upon the city, to ratify these

void bonds, it is apparent that their invalidity has

never been cured by a ratification.
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VI.

The city had no power or authority to assume

to pay the mortgage debt purported to have been

incurred by the issuance of the water company's

bonds and the Court erred in not so holding'.

The deed from the City Water Company to the City

of Santa Cruz, dated March 29, 1892, and accepted

by the City of Santa Cruz on March 5, 1894 (Tran-

script of Record, Vol. II, pp. 659, 660), provides as

follows in its habendum clause:

"To have and to hold the same and every part

thereof unto the said party of the second part (The

City of Santa Cruz), its successors and assigns,

subject, however, to said mortgage or deed of trust,

and all the obligations thereby imposed, which

bonds, mortgage, or deed of trust and obligations

the party of the second part agrees to pay and per-

form."

We contend that the City of Santa Cruz had no

power to assume the debt created by the water com-

pany bonds.

Dillon on Municipal Corporations makes the fol-

lowing statement as to the extent of the powers of a

municipality:

"It is a general and undisputed proposition of

law that a municipal corporation possesses and can

exercise the following powers, and none others:

First, those granted in express words; second, those

necessarily or fully implied in or incident to the

powers expressly granted; third, those essential to

the accomplishment of the declared objects and
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purposes of the corporation—not simply conveni-

ent, but indispensable."

Dillon Municipal Corporations (5th Ed.), Vol.

I, Sec. 237, pp. 448-449, and cases there cited.

And further:

"Any fair, reasonable, substantial doubt con-

cerning the existence of power is resolved by the

courts against the corporation and the power

denied."

Ibid, p. 450.

The following is a summary of the powers conferred

by its charter and the general laws of the State of Cali-

fornia upon the City of Santa Cruz at the time of the

acceptance of the deed from the water company and

the attempted assumption of the indebtedness created

by the bonds and mortgage in suit in regard to its cor-

porate property and the power of incurring indebted-

ness:

Act March 11, 1876 (Stats. 1876, p. 189).

"Sec. I. The Corporation, or body politic and cor-

porate now existing and known as 'The Inhabitants

of the Town of Santa Cruz,' shall remain and con-

tinue to be a body politic and corporate, in name
and in fact, by the name of the City of Santa

Cruz * * * and may purchase, receive, hold

and enjoy real estate and personal property, and
sell, convey and dispose of the same for the com-
mon benefit. * * *

''Sec. 9. It (Common Council) shall have
power * * * to pass all proper and necessary

laws for the regulation, improvement, and sale of
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lands and other property of the city, except the

sale and disposal of the public squares * * *;

to construct wells, and cisterns and aqueducts to

supply the city with water * * *."

"Sec. lo. The Common Council shall not create

audit or allow, or permit to accrue, any debt or

liability above the actual revenue or available

means in the -treasury, that may be legally appor-

tioned and appropriated for such purpose; nor

shall any warrant be drawn, or evidences of in-

debtedness be issued, unless there shall be sufficient

money in the treasury legally applicable to meet

the * * *^ except as hereinafter provided."

Section 12 authorizes the expenditure of the sum of

$10,000.00 in excess of the revenue of any current fiscal

year for certain municipal purposes and the mode of

procuring such sum by a special tax levy.

Act of March 19, 1889 (Stats. 1889, pp. 399 et

seq.), as amended by the Act of March 11, 1891

(Stats. 1 89 1, p. 84), authorizing the incurring of a

bonded indebtedness for municipal improvements not

to exceed 15 per cent of the assessed value of all tax-

able property of such municipality.

Act of March i, 1893, authorizing the refunding of

outstanding indebtedness evidenced by bonds and war-

rants. (Stats. 1893, p. 59.)

Both of these statutes prescribe in express terms the

procedure by which they can be set in motion to ac-

complish their purposes and in neither can there be

found any provision, express or implied, which would

have authorized the City of Santa Cruz to assume

either the mortgage or the bonds in question, nor to
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become the guarantor of the City Water Company,

a private corporation, which would be the legal conse-

quence flowing from such assumption.

"An agreement on the part of a grantee to pay

and discharge a mortgage debt upon the granted

premises for which his grantor is liable renders

the grantee liable therefor to the mortgagee, and

in an action for the foreclosure of the mortgage,

if the mortgaged premises are insufficient to satisfy

the mortgage debt, judgment may be rendered

against him as well as against the mortgagor for

the amount of such deficiency. This liability re-

sults from the familiar doctrine in equity that a

creditor is entitled to the benefit of all securities

or collateral obligations that his principal debtor

may have given to the surety for the payment of

the debt. By the conveyance of the mortgaged

premises and the assumption of the mortgage debt

by the grantee, the latter, as between him and his

' grantor, becomes primarily liable to the mort-

gagee, and his vendor becomes his surety. (Hal-

sey V. Reed, 9 Paige, 452; Crowell v. Currier,

29 N. J. Eq, 154; Crawford v. Edwards, 33 Mich.

354; Keller v. Ashford, 133 U. S. 622; Biddel v.

Brizzolara, 64 Cal. 354; Jones on Mortgages, Sees.

741,752-)"

Williams v. Naftzger, 103 Cal. 438.

See also,

Hopkins V. Warner, 109 Cal. 133;

Roberts v. Fitzallen, 120 Cal. 482.

The provisions of the charter of the City of Santa

Cruz are, therefore, the only measure of any power by
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the exercise of which the assumption of the debt can

be sustained.

There is no express provision in that instrument

granting such power.

And any claim that it may be implied from its pro-

visions is negatived by reference to the limitation upon

the power of municipalities to incur indebtedness or

liability prescribed by Section i8 of Article XI of

the Constitution of the State of California as it read

at the time of the acceptance of the deed from the

water company, to wit:

Constitution, Art. XI, Sec. i8, provided: (Italics

are ours.)

''No county, city, town, township, board of edu-

cation, or school district, shall incur any indebted-

ness or liability in any manner or for any purpose

exceeding in any year the income and revenue pro-

vided for it for such year, without the assent of

two-thirds of the qualified electors thereof voting

at an election to be held for that purpose, nor un-

less, before or at the time of incurring such in-

debtedness, provision shall be made for the col-

lection of an annual tax sufficient to pay the in-

terest on such indebtedness as it falls due, and also

to constitute a sinking fund for the payment of the

principal thereof within twenty years from the

time of contracting the same. Any indebtedness or

liability incurred contrary to this provision, shall

be void."

The Supreme Court of California, in construing th*

section of the Constitution, expresses its views ? ,, ^
' ^ ra that

lows: , Jcempted
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"We think it clear that when the framers of the

present Constitution said, as they did by Section

1 8 of Article XI, of that instrument, that *no

county, city, town, township, board of education,

or school district shall incur any indebtedness or

liability, in any manner or for any purpose, ex-

ceeding in any year the income and revenue pro-

vided for it for such year, without the assent of

two-thirds of the qualified electors thereof, voting

at an election to be held for that purpose,' etc.,

they meant that no such indebtedness or liability

should be incurred (except in the manner stated)

exceeding in any year the income and revenue ac-

tually received by such county, city, town, town-

ship, board of education, or school district. In

other words, that each year's income and revenue

must pay each year's indebtedness and liability,

and that no indebtedness or liability incurred in

any one year shall be paid out of the income or

revenue of any future year. The system previ-

ously prevailing in some of the municipalities of

the State by which liabilities and indebtedness

were incurred by them far in excess of their in-

come and revenue for the year in which the same

were contracted, thus creating a floating indebted-

ness which had to be paid out of the income and

revenue of future years, and which, in turn, neces-

sitated the carrying forward of other indebted-

ness, was a fruitful source of municipal extrava-

gance. The evil consequences of that system had

been felt by the people at home and witnessed

elsewhere. It was to put a stop to all of that, that

the constitutional provision in question was

"^opted. The change was eminently wise. A
Cruz aj^ewhat similar provision in the old Constitu-
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tion with respect to State indebtedness saved the

people of the State a vast amount of money.

People V. Johnson, 6 Cal. 503; Nougues v. Doug-

lass, 7 Id. 65.)

"We have neither the right nor the disposition,

by judicial interpretation, to take aw^ay the whole-

some restriction upon municipalities thus im-

posed by the Constitution. Of course, in giving

effect to this radical change from the pre-existing

condition of things, it will not be strange if some

shall be found to suffer. But it must be remem-

bered that all are presumed to know the law, and

that whoever deals with a municipality is bound

to know the extent of its powers. Those who con-

tract with it, or furnish it supplies, do so with ref-

erence to the law, and must see that limit is not

exceeded."
;

San Francisco Gas Co. v. Brtckwedel, 62 Cal.

641,642,643.

Affirmed and approved in

Smith V. Broderick, 107 Cal. 644.

The constitutional inhibition includes an implied

liability.

Buck V. City of Eureka, 124 Cal. 61.

VII.

The city is not estopped from contesting the

validity of these bonds and the Court erred in not

so holding.

It has been shown under assignment No. i supra that

the water company's bonds, in so far as they attempted
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to create indebtedness against the City of Santa Cruz,

were absolutely void for want of power in the city to

incur such indebtedness. For this reason the city is

not estopped from contesting their validity in this suit.

"There having been a total want of power to

issue the bonds originally, under any circum-

stances, and not a mere failure to comply with pre-

scribed requirements or conditions, the case is not

one for applying to the city under any state of facts

any doctrine of estoppel or ratification, by reason

of being paid some installments of interest on the

bonds {Loan Association v. Topeka, ubi supra)

or by reason of any of the acts of its officers or

agents in dealing with the property covered by the

deed of trust."

Parkersburg v. Brown, io6 U. S. 487, 501.

The general principle upon which this rule rests is

laid down by the United States Supreme Court as fol-

lows:

"Where a contract is void at law for want of

power to make it, a court of equity has no juris-

diction to enforce such contract, or in the absence

of fraud, accident, or mistake, to so modify it as

to make it legal and then enforce it. Courts of

equity can no more disregard statutory and con-

stitutional requirements and provisions than can

courts of law. They are bound by the provisions

of a statute equally with courts of law, and where

the transaction, or the contract is declared void,

because not in compliance with express statutory

or constitutional provision, a court of equity can-

not interpose to give validity to such transaction

or contract, or any part thereof."

Hedges v. Dixon County, 150 U. S. 182, 192.
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A further rule bearing upon this contention has been

repeatedly announced by the same tribunal

:

"The purchaser or holder of such bonds (mu-

nicipal bonds) is chargeable with notice of the re-

quirements of the law under which they were is-

sued."

Barnett v. Denison, 145 U. S. 135, at page 139^

and cases there cited.

As a consequence whenever the defense of want of

power in a municipality to issue bonds has been raisediif

the courts have held that it is good even against bona

fide holders for value.

Sutro V. Pettit, 74 Cal. 332;
Sutro V. Rhodes, 92 Cal. 255

;

McClure v. Township of Oxford, 94 U. S. 429;
Township of East Oakland v. Skinner, 94 U. S.

255;
Buchanan v. Litchfield, 102 U. S. 278;

Litchfield V. Ballon, 114 U. S. 190;

Doon Township v. Cummins, 142 U. S. 366;
Hedges v. Dixon, 150 U. S. 182;

O'Brien v. Wheelock, 184 U. S. 450.

From the record in this case it is clear that Coffin

& Stanton, the original holders of these bonds, not only

had notice of the invalidity of these water bonds, which
the law implies, but they had actual notice of every

element of their infirmity, and the City of Santa Cruz
is not estopped from setting up the invalidity of the

bonds against the present holders because

1. They had constructive notice as mortgagees;

2. They had notice as assignees of Coffin & Stan-

ton;
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3. They are not bona fide holders since

"To be a bona fide holder (of municipal bonds)

one must be himself a purchaser for value with-

out notice, or the successor of one who was."

McClure v. Township of Oxford, 94 U. S. 429.

VIII.

The bonds in suit were issued without consid-

eration and the Court erred in not so holding.

The City of Santa Cruz had expended at least $40,-

000 in the acquisition of water rights, rights of way

and in commencing the construction of the city water

works before the advent of CofRn & Stanton—this in

addition to the $245,000 of the city's money subse-

quently used by Coffin & Stanton for that purpose.

(Testimony of Ef¥ey, Transcript, Vol. II, p. 518.)

Without any antecedent authority from the elector-

ate it conveyed to the City Water Company all these

assets, without any consideration save and except the

unlawful agreements with Coffin & Stanton, whereby

the city purported to incur an indebtedness largely in

excess of its bonding capacity. These contracts were

ultra vires in the primary sense. The bonds in suit

were issued in pursuance of illegal and void contracts.

No valid obligation, either by estoppel or ratification,

could flow from the illegal and void transaction. The

bonds were non-negotiable and the purchasers from

Coffin & Stanton were charged with knowledge or

were put upon inquiry as to every step in the transac-

tion which culminated in the issuance and delivery of
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the bonds in suit. We think we have fairly demon-

strated this in the preceding paragraphs of this brief,

and that further elaboration is unnecessary.

IX.

The Court erred in adjudging and decreeing the

matter and thing's set forth in finding XI of said

decree as follows:

"That if the moneys arising from said sale

shall be insufficient to pay in full the amounts

hereby decreed to be paid therefrom, the Commis-
sioner shall specify the amount of such deficiency

in his report of sale, and upon the confirmation

of such report, the complainant shall be entitled

to judgment against the defendants jointly and

severally for the amount of such deficiency with

interest thereon at the rate of seven per cent per

annum from the date of such report, and the Clerk

of this Court shall docket the judgment according-

ly in favor of the complainant and against the de-

fendant and the complainant shall have execution

thereon."

The bonds in suit being as we contend void in their

inception, never having been legally or at all assumed

by the city or ratified by it as a valid indebtedness

against the city, we contend that the Court erred in

decreeing that the plaintiff is entitled to any deficiency

judgment based upon the obligations of the bonds in

suit against the City of Santa Cruz.

We are aware that under certain conditions a city

might be estopped in equity from contesting the valid-

ity of a mortgage executed by a private corporation
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for works constructed with its own funds, where the

city subsequently acquires the property mortgaged, in

so far as the mortgage affects or, is a lien on, the

property. The case at bar, as we have heretofore

shown, is not in this category. But we are unable to

perceive any plausible reason in any event for holding

that the city was liable on the debt as an original prom-

isor or guarantor, when the debt was obviously in

excess of the city's power to incur the indebtedness. A
city has no power to assume the debt of a private cor-

poration, and the judgment of the Court holding the

city liable jointly with the water company for any de-

ficiency which might arise upon the sale of the prop-

erty, is, we respectfully submit, erroneous.

X.

The Court erred in failing to so shape its decree

in said cause as to preserve the statutory right to

redeem the property described in said decree

from the rule by said decree directed to be made,

which right is established in favor of said defend-

ant by virtue of the laws of the State of California.

Section 388 of the Civil .Code of the State of Cali-

fornia provides: (Italics are ours.)

"For the satisfaction of any judgment against

any person, company, or corporation, having any

franchise other than the franchise of being a cor-

poration, such franchise and all right and privi-

leges thereof may be levied upon and sold under

execution in the same manner and with the same
effect as any other property."
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And Section 392 of the same Code further provides:

''Redemption from any such sale may be had

as provided in the Code of Civil Procedure in

the case of redemption from sale of real estate on

execution."

Real property (except a leasehold interest of two

years unexpired term) sold on execution may be re-

deemed by the judgment debtor or his successor in in-

terest at any time within twelve months after the sale.

C. C. P., Sec. 700 et seq.

It has been held that the word "judgment" as used

in Section 388, C. C, supra, includes decree.

McGarrahan v. Maxwell, 28 Cal. 87;

Lawson v. Hutchings, 118 Fed. 321;

Gray v. Eurich, 96 N. W. 343.

The provisions of the several codes of the State of

California must be construed as though they had been

passed together and were parts of the same statute.

Political Code, Sec. 4480.

The provisions of the Civil Code and Code of Civil

Procedure of the State of California, supra, when read

together, therefore, provide in express terms for re-

demption from a sale on execution of all the property

(except personal property) ordered to be sold by the

decree in this suit, a description of which is found on

pages 168-172, volume I of the Transcript of Record.

It is, however, provided in the bonds as follows:

"It is agreed between the City Water Com-

pany of Santa Cruz and the holder of this bond

that, in case of default in payment of the principal
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or interest thereof, the said company will waive
and does waive the benefit of any extension, stay,

redemption, or appraisement laws now existing or

which may hereafter be enacted."

(Transcript of Record, vol. II, p. 619.)

And in the mortgage or deed of trust to the Holland

Trust Company the following clause occurs:

"The party of the first part hereby agrees to

waive, and does hereby irrevocably waive, the

benefit and advantage of any and all stay, exemp-

tion, extention, valuation, and appraisement laws,

now existing, and which may hereafter be passed

by the United States, or any state thereof, and all

other laws now existing, or which may hereafter

be passed by the United States, or any of the states

thereof, which may or might prevent, postpone,

hinder or delay the exercise of the right of the

party of the second part to enter upon, operate or

sell the mortgaged premises or any part thereof,

or to commence or to continue any action or pro-

ceeding in regard thereto, or the exercise of any

powers, rights, privileges, and remedies of the

party of the second part, or any of the bondhold-

ers, under and in accordance with the provisions

hereof, the party of the first part hereby ex-

pressly covenants and agrees not to claim, set up

or take the benefit or advantage of any law or

laws."

(Transcript of Record, vol. II, p. 636.)

In so far, however, as these provisions are intended

as a waiver of the benefit of the provisions of the laws

of the State of California conferring upon a judgment

debtor the right of redemption, they are entirely nuga-
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tory, for it is an established doctrine, where the statute

provides for such right,

"That an equity of redemption is inseparably

connected with a mortgage; that is to say, so long

as the instrument is one of security the borrower

has in a court of equity the right to redeem the

property upon payment of the loan. This right

cannot be waived or abandoned by any stipula-

tion of the parties made at the time, even if em-

bodied in the mortgage."

Peugh V. Davis, 96 U. S. 332, 337;

See also Jackson v. Lynch, 129 111. 72;

Pierce \. Robinson, 13 Cal. 116, 125;

Watson V. Edwards, 105 Cal. 70, 75;

Bradbury v. Davenport, 114 Cal. 593, 46 Pac.

1062, 55 Am. St. 92;

Clark V. Fast, 128 Cal. 426.

Where the laws of a state provide for the right of

redemption, the federal courts recognize such right.

"This right (of redemption) when thus given,

is a substantial one, to be recognized even in the

courts of the United States sitting in equity, be-

cause the statute constitutes a rule of property in

the state that enacts it."

Brine v. Insurance Co., 96 U. S. 627;

Orvis V. Powell, 98 U. S. 176;

Parker v. Dacres, 130 U. S. 43.

The failure to provide for the right of redemption

in the decree of the Circuit Court is ground for re-

versal.

Brine v. Insurance Co., 96 U. S. 627;

Orvis V. Powell, 98 U. S. 176.



64

XI.

Upon the whole record the Court should have

dismissed the bill for want of equity and the Court

erred in not so holding.

If our views as to the illegality of the bonds in suit,

as heretofore set forth, are correct it follows logically

that the bill should have been dismissed by the Court

below.

In closing this brief we may paraphrase a paragraph

from the opinion of the Supreme Court of Illinois.

It is clear that no decree ought to have been entered

which would recognize a part of an illegal transaction

as valid and deprive the city of all benefits from the

payment of $300,000 contributed by it to the acquisi-

tion and construction of the water works.

Evans v. Holman, 91 N. E. 723, at page 725.

We respectfully submit that the judgment and decree

should be reversed with directions to the Court below

to dismiss the bill.

Curtis H. Lindley,

Henry Eickhoff,

Attorneys for Appellant.
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STATEMENT OF THE CASE.

The statement of the case on the first two pages of

appellant's brief is satisfactory.

THE FACTS.

Counsel for appellant open their statement of facts

with the following paragraph:

"There is no dispute as to the facts. Our contention

arises over what we are convinced is a misapprehension
on the part of the court below as to these facts, the log-

ical deductions flowing from them, and the law to be

applied to them."
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Then follow fourteen pages of a statement of facts,

with some of which we can agree, but it is so mingled

with things that are not correct that we deem it best to

make our own staement of facts.

We adopt as our statement of facts the statement of

facts made by the learned Justice Van Fleet of the Cir-

cuit Court, and shall quote his entire opinion, following

it with some quotations from the record which further

sustain and fortify it.

We shall claim that many of the facts occurring prior

to the execution of the deed by the city of Santa Cruz to

the City Water Company, November 20, 1889, Vol. II,

page 583, are wholly irrelevant, but as the full history

has been gone into, it is just as well to give a correct

history of the previous transactions.

Opinion of Judge Van Fleet.

"This is a bill in equity to foreclose a mortgage or

deed of trust given by the defendant, the City Water
Company of Santa Cruz, hereinafter referred to as the

water company, to the Holland Trust Company of New
York, the predecessor in interest of the complainant,

whereby the water company conveyed to said trust com-
pany certain property, hereinafter more particularly re-

ferred to, as security for the payment of bonds of the

water company issued thereunder and now outstanding.

"Picked out of a mass of somewhat tangled detail un-
necessary to recite, the material facts as to which there

is no conflict, are these:

"The defendant, the City of Santa Cruz, for conven-

ience hereafter designated the city, a municipal corpo-

ration of the fifth class having full power for the pur-

pose, determined by proper action of its common council

to acquire and construct a permanent system of water-

works, to be used by the municipality for supplying its

inhabitants with water. A special election was duly
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held, whereat a proposition was voted by the electors

creating a bonded indebtedness for the purpose, of

$300,000.00—that being the limit of indebtedness which

the city was, under the law as it then stood, entitled to

create upon the assessed valuation of property within the

municipality ; these bonds were duly issued and a portion

of them sold, with the proceeds of which the city ac-

quired certain water rights, reservoir sites and rights

of way as a nucleus for the proposed plant. Difficulties

then arose in disposing of the remainder of the bonds

and it was found that the fund was insufficient to carry

out the proposed work; to avoid these difficulties and

particularly to evade the then limitation against incur-

ring a greater indebtedness, the city authorities enlisted

the aid of Coffin & Stanton, a New York firm of finan-

ciers, as a result of which that firm took over the unsold

bonds and entered into certain agreements with the city

whereby (ignoring unnecessary details) the city granted

to it the right and franchise for the construction of a

system of waterworks therein for which, when com-
pleted and turned over to it the city was to pay the sum
of $320,000.00. The construction of the works was to

be had through the agency of a corporation to be organ-

ized for the purpose and styled the "City Water Com-
pany of Santa Cruz," to which agency was to be assigned

the franchise for constructing the works and to which
the city was to transfer its title to the water rights, res-

ervoir sites, rights-of-w^ay and other rights theretofore

acquired by it, and it was provided that the water com-
pany should, upon its organization, cause to be executed

a trust deed or mortgage upon all the property so to be

conveyed to it by the city in an amount not to exceed

$400,000.00 and issue bonds thereunder bearing interest

at a rate not to exceed 6 per cent ; these bonds the water
company was to issue and deliver to Coffin & Stanton as

necessity required during the progress of the work in

sufficient amount to protect that firm, who were to fur-

nish the funds for payment of construction; but not to

exceed in all $320,000.00 of the bonds except upon con-

tingency of alteration or extension of plan as provided
for therein. It was then provided that when Coffin &
Stanton should have received the stipulated amount of
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bonds and the waterworks were completed, that firm

should deposit with a trust company, to be agreed upon,

$270,000.00 of such bonds, to be held in trust or escrow

for the securinor of the city against a like amount of the

water bonds theretofore issued by it and sold to or taken

over by Coflin & Stanton as heretofore stated ; and finally

it was provided that when said system of works should

be fully completed the water company should convey the

same, with all its property and rights of every kind per-

taining thereto, to the city in absolute perpetuity, but

subject, however, to the mortgage or deed of trust so to

be executed by the water company, which obligation and
the debt secured thereby the city was to assume and pay.

"These agreements were fully and in good faith car-

ried out in all their details ; the grant of the franchise to

build the works was had; the defendant water company
was organized with all legal formality; a deed from the

city of its water rights and property was executed to the

water company; the mortgage of the latter to the Hol-
land Trust Company was duly and regularly made, and
its bonds issued thereunder and delivered as required;

the waterworks constructed and installed strictly in ac-

cord with the specifications therefor and accepted by the

city and the latter accepted a deed conveying the com-
pleted works with all property and rights of every kind

included in the system and then held by the water com-
pany. This deed was made on ]\iarch 29, 1892, and for-

mal acceptance thereof had on that date and the deed was
subsequently recorded in the records of the county of

Santa Cruz at the request of the then city clerk; and
since said date and the taking over of the property there-

under the city has operated, used and enjoyed the water-
works system thereby conveyed and its revenues for its

own exclusive benefit and that of its inhabitants. The
deed expressed no consideration passing from the city

to the water company, but it recited the existence of the

mortgage or deed of trust given by the latter, and the

habendum of the deed reads:
" 'To have and to hold the same and every part thereof

unto the said party of the second part, its successors and
assigns, subject, however, to said mortgage or deed of

trust, and all the obligations thereby imposed, which
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bonds, mortgage or deed of trust, and obligations, the

party of the second part agrees to pay and perform.'

"Subsequently, on March 13, 1894, the act of the city

authorities in accepting this deed with such assumption

of the obligation therein recited was by the council re-

ferred to the voters of the city for their ratification or

rejection in a refunding proposition which, when sub-

mitted, specifically described such obligation and the

manner in which it had been incurred, and recited:

'Which bonds outstanding were at the time of the con-

veyance by the City Water Company of Santa Cruz to

the city of Santa Cruz, of the property known as the city

waterworks, and now are, a valid lien and charge upon
said property known as the city waterworks, and became
thereby a part of the bonded indebtedness of the city of

Santa Cruz.' At such election the action of the city au-

thorities was ratified by a vote of more than two-thirds

of the electors.

'Trior to the date of the acceptance of this deed and
the assuming of the obligation imposed thereby, the law
fixing the limit of indebtedness authorized to municipal-

ities of the fifth class had been amended so as to increase

the maximum allowed on its taxable property from 5
per cent to 15 per cent; and there is nothing appearing
in the record to indicate that the obligation thus as-

sumed, together with those already existing, was in ex-

cess of the total indebtedness the city was then privileged

to create.

"The bonds involved are what remain unliquidated of

those issued by the water company under the circum-

stances above set forth. Upon those bonds the city from
the date of taking over the waterworks down to Novem-
ber I, 1893, paid the interest as it accrued, but has de-

faulted therein since that date. Prior to that date the

bonds had passed from the holders for value, and it is in

pursuance of proper demands from the latter that the

trustee brings this suit.

"The defendant w^ater company is the corporation, or-

ganized in pursuance of the agreements above referred

to and whose bonds are the subject of the litigation, that

defendant has failed to answer the bill and is in default.
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'The defendant city has answered and interposes the

defense of ultra vires as to the various acts of its officers

involved in the controversy ; it has not taken or presented

any affirmative evidence on its behalf, but rests its de-

fense upon the facts established by the evidence taken

in behalf of complainant."

The contract provided:

''And said city of Santa Cruz agrees to set aside from
the gross revenue derived from said waterworks, an

amount sufficient to pay the interest on said first mort-

gage bonds outstanding, except those held in escrow,

and after five years an amount sufficient to form a sink-

ing fund for the redemption of said outstanding bonds

at maturity, except those so held in escrow." [Vol. I,

page 112.]

The deed of trust provided

:

"And it is further covenanted and agreed, that the

party of the first part, after five years from the date

hereof, shall establish a sinking fund for the redemption
of the bonds hereby secured, by paying to the trustee

annually a sum equal to two per centum of the par value

of said bonds, or if all of said bonds have not been issued,

two per centum of the amount then outstanding, and that

said bonds shall be redeemed thereafter at the option

of the said party of the first part, as fast as the amount
of said sinking fund is sufficient therefor, and at par
according to their number, beginning with the lowest
number." [Vol. I, page 54.]

Articlk Second.

And whereas, it was and is the intention that the

gross income, revenue and rentals to be derived and

received under any ordinance or contract of or with the

city of Santa Cruz or other municipal corporation, or

so much thereof as may be sufficient to pay the interest

upon outstanding bonds secured hereby and to establish
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the sinking fund hereinafter provided for, be appHed to

the payment of such interest and the estabUshment of

said fund, it is agreed by the said party of the first part

that said gross income, revenue and rentals so derived,

or so much thereof as may be required for the aforesaid

purposes, be paid directly to the said party of the second

part, and the said party of the first part does now hereby

grant, convey, assign, transfer and set over unto said

party of the second part, its successor or successors, its,

his, or their assigns, such and so much of said gross

income, revenue and rentals aforesaid to be used and

applied in the payment of said interest and the estab-

lishment of said sinking fund, and with full power and

authority hereby vested in said trustee in its own name

or otherwise to demand, sue for, recover, collect and re-

ceive the same, and by proper receipts, in its own name

or otherwise, to discharge and acquit the said city and

other municipal corporations from all liability, claim or

demand to the extent of the payments made to it from

time to time.

The circumstances under which the deed was made

by the city to the water company are further shown by

the following testimony:

It is shown by the testimony of Robert EfTey [Tr. Vol.

II, pp. 494 to 575] that the common council had au-

thorized the "water committee to make arrangements to

secure water for this city in such manner as in their

judgment they deem best" [Vol. II, p. 495]; that the

August 6, 1888, special election, issuing the $300,000

bonds, was passed by a vote of 753 ayes to 22 noes ; that

the city council afterwards was unable to dispose of these

bonds, by reason of the litigation which was threatened
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by the parties owning the then existing waterworks in

the town of Santa Cruz ; that parts of the town were not

supphed with water [p. 496] ; that Effey was approached

by members of the city government and asked if he

could not dispose of their bonds in the east [p. 497] ;
that

in pursuance of such arrangement Efifey went to New

York and procured Coffin and Stanton to come out and

take hold of the matter. The city engineer had reported

that not enough money could be had out of the $300,000

bond issue to build a waterworks [Tr. Vol. II, pp. 497-8.]

Under these circumstances the city council deemed it

w4se to make some arrangement.

Also at Yol. II, p. 811, is this evidence:

"Minutes of the proceedings of common council,

Santa Cruz. [Vol. Ill, pp. 44-45.]

First session of the regular July meeting of the com-
mon council of the city of Santa Cruz, July 6th, 1891.

The common council met pursuant to charter.

Roll call. Present: His Honor G. Bowman, all coun-

cilmen and the clerk. * * *

The report of the chairman of the water committee
presented his report of the construction of the water-
works, which was read and ordered spread on the min-
utes of the council.

Report of the chairman of the water committee.

To His Honor tJie Mayor, and Members of the City
Council:

I hereby respectfully submit my final report on our
new city waterworks.

In order to do justice to it I have explained the incep-

tion and the progress of the primitive as well the second
one.

The mayor and members of the city council of 1888-

1890 were elected upon the express opinion to pledge
themselves to under all circumstances secure to our fair

city an independent system of waterworks. Since the

introduction of the first or primitive system in 1859 the
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/conduit being redwood logs lo by 14 inches thick and

3-inch bore. The reservoir was dug out of the chalk

rock hill at the foot of School St. The water supply was
Dodero creek up to the time when the Santa Cruz water-

works in 1876 were introduced. [844.]

It started by erecting pump works on River street

above the crossing of street, taking the

water from the San Lorenzo river.

The pipes first introduced were of Oregon pine, band

iron bound, and the water pumped up to a reservoir on

the side of the hill between Potero and High streets.

Not being sufficient and also expensive that company
introduced the waters of the East Branceforte creek by

a flume 8 by 12 inches to a reservoir of small size at the

head of Branceforte avenue, from which the water could

be conveyed to the reservoir on Mission Hill. There

were men in this city from the first inception of our water

system who claimed and continually agitated that each

community should own its own water and light works,

and I claim that I was one amongst them. The council

of 1884 and 1888 was elected and re-elected and by ad-

vice of citizens procured the Santa Cruz, that is the then

new system, but owing to technical errors made in

framing their ordinances twice, the system was deeded

back to the owners thereof in 1888. The people of our

city were tired of the annoyances they had to submit to.

The water supply insufficient, inadecjuate and at the same
time for the kind of water it received paying a very high

price for it, for instance, in the rainy season muddy, in

the summer months well I rather cover it over with a

veil of oblivion, more so with the primitive system.

In the summer time water from the works could not

be had after eight o'clock at night and for sprinkling

purposes there was none, and the rates charged was for

families from $1.50 to $2.50 per month and private fire

hydrants $4.00 per month, public or city hydrants were

none until the second system was inaugurated. Then
water rates became cheaper but the city continually

growing even then the supply was inadecjuate in the

summer months. For even then the people were en-

joined to sprinkle their gardens, lawns or trees from
seven o'clock in the morning until five o'clock in the
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afternoon [845] at the very time water was needed most
and in case of fire or conflagration, wholly insufficient.

For these and no other reasons the comicil of 1888- 1890
was pledged to procure an independent system of water

rights and waterworks or to buy and improve the old

system. It was an herculean effort for the same. A
monopoly had assumed whole and sole control of the old

systems with millions of dollars to back or assist it. The
city or its council was without funds to proceed in the

matter. The chairman of the committee on water and
waterworks in the first meeting after they took their

seats in the council introduced a resolution that the com-
mittee should be empowered to act with full power in

the matter to buy the old or introduce a new system,

which was unanimously adopted. The committee es-

pecially the chairman was watched as a mouse is by a

cat, by those who were opposed to introducing a new
system. They had to meet at dark hours of the night

on the streets at dark corners, one evening here, the next

at another place, to throw ofT guard those who con-

tinually watched them. The first thing the committee

did was to secure a water right to augment the old or

to introduce a new system. Laguna creek being the

nearest to the city and a pure mountain stream was se-

lected. Inasmuch as the preceding council had on pre-

vious occasions ofTered sums or prices for San Vicente
creek the owners of Laguna creek were up to time, that

is they demanded a bid price' for relinquishing their

riparian ownership. The question then arose, how to

accomplish this : S2000 and more were needed to bind

bargains with the owners thereof. Henry Willey, chair-

man of finance committee, also a member of the com-
mittee on water, oft'ered to advance the amount to bind
bargains if the other members of the water committee
would give their individual security for their share in

the same. The object was pressing to secure the bar-

gain [846], so Mr. Willey and j\Ir. Garret, also a mem-
ber of the committee on water, each disbursed $500 to

secure it. I suggested that our prominent citizens should
come to our relief to accomplish this so not to make
us wholly responsible. The city was canvassed also se-

cretly and twenty-five of them each subscribed and paid
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one hundred dollars without any security for it. Those
names ought to be written in golden letters upon the

pages of the history of our fair city, because it enabled

us to procure the water rights of Laguna creek. It

would fill a large volume to reiterate all the efforts made
by the committee on water to succeed to and inaugurate

our new system of waterworks especially so to raise the

amount of money to build it. By corresponding with

Mr. Herman Schussler, he came here and going with

us over the ground necessary for our plant made ap-

proximate estimate of the cost thereof. Knowing the

probable cost or expense of the new system as contem-

plated it was necessary to raise $300,000 to carry it out.

An election was called for by the council and the citizens

by a vote of 735 for it and 22 votes against it did sustain

our efforts and so decided that they were willing to pay

taxes to be able to boast of owning one of the best

planned and established waterworks of its size. The
German Savings and Loan Society of San Francisco

whose legal adviser we had engaged to frame our ordi-

nances, and some of their prominent officers and direc-

tors who had promised to take our bonds when issued,

refused to take them when issued and why? Because

they were told that with the bonds they would buy a

law suit. The same parties which interfered then were
able to carry a new lav/ through the legislature of 1889
to prohibit a city or community to issue bonds for more
than 5% on all taxable property according to the valua-

tion of all city property. We then could not have issued

bonds for more than $155,000, but [847] our bonds hav-

ing been issued before that action of the legislature and
nearly $30,000 worth sold and delivered, were and are

valid and legal. These actions and influences had the

desired effect, for our city's credit was undermined and
unable to dispose of our water bonds for nearly a year.

All efiorts made by so many of our most prominent and
influential citizens to float or sell our bonds were in vain

until the time came that the city council had to take

steps to win or lose all. A sacrifice had to be made, our

ordinances called for par value of our bonds but the

council had the power to allow a percentage so it did

at great cost. Robert Effey, ex-mayor of our city from
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1 884- 1 888 succeeded in selling our bonds to the firm of

Coffin, Stanton & Co. of the city of New York. Our
city's new waterworks were planned to be one of perfec-

tion. The three hundred thousand dollars our citizens

voted for would have enabled us to lay pipes of the best

material on almost every street of our city with all neces-

saries, such as gates, crosses, tees, bonds, blowoiffs, hy-

drants, etc. The work would have been completed a

year earlier, and instead of one reservoir which was in-

tended as a storage one, we would have two, the smaller

one for distribution, and our plan was to place the hy-

draulic engine near the lower one to give power for the

dynamo to furnish the city with thirty additional street

lights with little expense to work it. All this opposition

and under which this present council is still laboring is

due to parties who can thank our little city for every

dollar they possess, inasmuch as they came here poor

men. To this opposition is due the loss the city had to

sustain to sell our water bonds, and the law suits it had,

and other things I could relate owing to this opposition

but not wishing to impair the fair name of our city I

rather keep silent but I may do so hereafter. [848.]

That the council had to sign over to Coffin, Stanton &
Company all the water rights, right-of-way for pipe line

and reservoir site and to fully secure themselves the

privilege to organize a company under the name of the

Santa Cruz City Waterworks Company and to give this

company the contract to build out waterworks, also the

privilege to issue mortgage bonds enough to complete
the works as they were finished in November, 1890, be-

cause we found out that with that sum at the council's

disposal they could not be carried out as planned. Not
having a perfect map of our city at that time at our dis-

posal, Mr. G. Schussler's estimate was based only on the

line of pipe from Lagune creek above Henneuse on dam
at same place, and dam of storage reservoir, all of which
he had surveyed and planned, and only an approximate
one for pipe lines inside of our city limits.

After a careful survey and measurement of the streets

by our city surveyor, it was found out that it needed
more than 16,000 feet of four-inch cast iron pipe to com-
plete the most necessary system with all the necessaries
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thereto such as gates, crosses, tees, bends, blow-offs, hy-

drants, lead, etc. The system mside the city limits as it

was arranged by Horace Wanzer, the city engineer;

David Dorward, mechanical engineer of the Risdon Iron

and Locomotive Company of San Francisco, and myself,

and the placing of hydrants with the assistance of the

chief of our fire department, Enoch Alzine. The system

as it was planned is completed. Our citizens can boast

of Santa Cruz being the first city in the United States

on the Pacific coast to own one of the best water sys-

tems of its size in existence, with water unpolluted as it

comes out of mother earth and in sufficient cpantity to

supply a population of thirty thousand to fifty thousand
people. It now .depends altogether upon the sovereign

citizens of Santa Cruz [849] to make our new water
system a success in every respect by electing at each

election such officers as only have the welfare of our city

at heart, and in managing the work on a practical and
economical basis by connecting readily so as to swell the

income thereof in order to extend the pipe line to every

street in the city limits and by so doing help to reduce

taxes and in time become a source of a net clear income
or free water for all time to our fair city. Already our
citizens save from $15,000 to $20,000 a year in paying
a lower rate and tire insurance rate than heretofore. Al-

though taxes at present are high it will diminish every

year and in a short time be less than any other city of

our state can boast of. Men born of woman are not in-

fallible. That small errors and mistakes have been made
in our efforts to accomplish what we undertook I grant

but under the coUossal difficulties and opposition we were
laboring, I think that every one who aided in this great

enterprise have all reason to be proud of. We old ones

will not enjoy the full benefit of it but to our posterity

we know we are extending a lasting blessing. The city

council of 1 888- 1 890 elected and appointed officers were
a unit in endeavoring to carry out the enterprise. To
Mr. Herman Schussler our city owes an everlasting debt

of gratitude for coming here several times to take in

our situation without charging a cent for it and for his

advice is due to a great extent the success of our water-

works. To his brother George Schussler in carrying out
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his plans when Mr. Herman Schussler was prevented by
sickness from attending- to it himself, to Coffin, Stanton

& Co. of New York in buying our bonds when under a

cloud and furnishing the means to construct our works,

to the Risdon Iron and Locomotive Works Company of

San Francisco as builders of the same and the faithful

carrying out of their contract in a manner which entitles

that company to a recommendation of credit [850] to

any community or firm for patronage. In closing my
report, I would suggest that as soon as the financial con-

dition of the city allows it that it run a four-inch cast

iron pipe with necessary gates, etc., from High street

down to Bay street to connect with the Mission street

system. A four-inch cast iron pipe from Wilder's dairy

by way of county road to communicate with the above.

To purchase a suitable site and ground for a lower res-

ervoir and by so doing perfect the new system and se-

cure our city against all emergencies. In selecting our
storage reservoir site we did so with an eye to the future.

At that elevation the upper plateau or bench of our city

can be supplied with water and become a very valuable

addition to our taxable property. It is a natural basin,

only a dam being required to be able to store a volume
of 250 million gallons of water wind-swept from all di-

rections to prevent the water from becoming stagnant
and in addition I would recommend that none but
learned and practical mechanics be employed to take

charge and attend to our water system.

In conclusion I beg pardon if I have erred or sinned

against the English language or grammar. I received

my schooling in Germany, never had an hour's tuition

in English except what I taught myself.

All of which is respectfully submitted by
Werner Finkeedey,

Chairman of Coinmittce on Water and Waterzvorks.
Approved: G. Bowman, Mayor.
Attest: O. J. Lincoln. City Clerk. [851]

The city of Santa Cruz was reincorporated by the Act

of March nth, 1876, which is found in the statutes of



—17—

California of 1876, at page 189. The sections of said

act relevant to the present questions are as follows

:

"Section i. The corporation or body politic and cor-

porate now existing and known as 'The Inhabitants of

the Town of Santa Cruz,' shall remain and continue to

be a body politic and corporate, in name and in fact, by

the name of the city of Santa Cruz; and by that narne

shall have perpetual succession, may sue and defend in

all courts and places, and in all matters and proceedings

whatever; and may have and may use a common seal,

and the same may alter at pleasure; and may purchase,

receive, hold, and enjoy real estate and personal prop-

erty, and sell, convey, and dispose of the same for the

common benefit."

Statutes of California, 1875-6, p. 189.

"Section 2. The government of said city shall be

vested in a mayor ; a common council, to consist of four

members; a city treasurer, who shall be city collector;

a city assessor, who shall be city clerk; a commissioner

of streets, and a chief of police, and such policemen as

the mayor and common council may appoint."

Statutes of California, 1875-76, p. 189.

"Section 7. The mayor and common council shall hold

their regular meetings on the first Monday in each

month. A majority of all the members elected shall be

a quorum; and a less number may adjourn from time to

time, and may compel the attendance of absent mem-
bers. The mayor shall preside at all meetings of the

common council, but shall be entitled to no vote unless

in case of a tie. In the absence of the mayor at any reg-

ular, or adjourned, or called meeting of the common
council, if three members are present, they may choose

one of their own number to preside at such meeting, and

all acts of their preseding officer shall have the same

validity as if presided over or done by the mayor. Every
order made and ordinance passed by the mayor and com-

mon council, in order to have legal force, must recevue

not less than three votes, and tine approval of the mayor;

or if he fail or refuse to approve the same within ten days
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after its passage, to render such order or ordinance valid

it must receive the votes of three of the councilmen."

Statutes of CaHfornia, 1875-76, p. 192.

"Sec. 34. The executive power of the corporation

shall be vested in the mayor."

Statutes of California, 1875-76, p. 201.

"Sec. 9. The common council may adopt rules for its

proceedings, shall judge of the qualihcations of its mem-
bers, keep a journal of its proceedings, compel the at-

tendance of its members, and punish for disorderly con-

duct; and for such conduct may expel a member by a

three-fourths vote. It shall liave pozuer to remove for

good and sufficient cause, and after notice to the party

accused, by a three-fourths vote, with the mayor's ap-

proval, any and all city officers, whether elected or ap-

pointed, and to hll any vacancies so caused; to pass all

proper and necessary laws for the regulation, improve-

ment, and sale of lands and other property of the city,

except the sale and disposal of the public squares; to con-

struct public buildings and other structures, by contract

to the lowest bidder, in such manner as may, to the said

common council, seem best; to license all and every kind
of business authorized by law, and transacted or carried

on in said city ; to fix rates of license tax upon such busi-

ness; to purchase, hold, and maintain fire engines and
all implements for the prevention and extinguishment
of fires ; to organize and maintain a fire department, and
establish fire limits ; to construct zuclls, and cisterns, and
aqueducts to supply the city with zuater."

Statutes of California, 1875-76, p. 192.

The statutes of California of 1889, page 400 (Hen-

nings' General Laws of California, page 934), provided

as follows

:

"Sec. I. Any city, town or municipal corporation,
incorporated under the laws of this state, may, as here-
inafter provided, incur indebtedness to pay the cost of
any municipal improvement, or for any purpose what-
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ever requiring an expenditure greater than the amount
allowed for such improvement by the annual tax levy."

"Sec. 5. No city, town or municipal corporation shall

incur an indebtedness for public improvements which
shall, in the aggregate, exceed five per cent of the as-

sessed value of all the real and personal property of such
city, town or municipal corporation."

The above statutes of California was amended in 1891

(page 84) to read as foHows:

"Sec. 5. No city, town or municipal corporation shall

incur an indebtedness for public improvements which
shall, in the aggregate, exceed fifteen per cent of the

assessed value of all the taxable real estate and personal
property of such city, town or municipal corporation."

The constitution of Cahfornia (Sec. 18, Art. XT) pro-

vides as follows:

"^ec. 18. No county, city, town, township, board of
education, or school district, shall incur indebtedness or
liability in any manner, or for any purpose, exceeding in

any year the income and revenue provided for it for
such year, without the assent of two-thirds of the quali-

fied electors thereof voting at an election to be held for
that purpose, nor unless, before or at the time of in-

curring such indebtedness, provision shall be made for
the collection of an annual tax sufficient to pay the in-

terest on such indebtedness as it falls due, and also to

constitute a sinking fund for the payment of the prin-
cipal thereof within twenty years from the time of con-
tracting the same. Any indebtedness or liability in-

curred contrary to this provision shall be void."

Act of March i, 1893.

"Section i. That whenever any incorporated city or
town, other than cities of the first class, in this state, has
an outstanding indebtedness, evidenced by bonds and
warrants thereof, the common council, board of trustees,

or other governing body thereof, shall have power to
submit to the qualified electors of such city or town, at
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an election to be held for that purpose, the question of

refunding such indebtedness. Said election shall be

called and held in the same manner in which other elec-

tions are held in such city or town. The notice of such

election shall recite the indebtedness to be refunded, to-

gether with the denomination, character, time of pay-

ment, rate of interest, as well as all other details of the

bonds proposed to be issued. Such bonds shall be of the

character known as "serials," one-fortieth of the prin-

cipal being payable each year, together with interest due
on all sums unpaid. Said bonds may be issued in denom-
inations not to exceed one thousand dollars, nor less than

one hundred dollars : principal and interest being payable

in gold coin or lawful money of the United States, and
either at the office of treasurer of such city or town, or

at a designated bank situated in the cities of San Fran-
cisco, New York, Boston, or Chicago. Interest upon
the same shall not exceed six per cent per annum, an-

may be payable semi-annually. Said bonds shall 'be

sold in the manner provided by such city council, or other

governing body, to the highest bidder, for not less than
their face value, in the same character of money in which
they were payable. The proceeds of such sale shall be

placed in the treasury to the credit of the funding fund,

and shall be applied only for the purpose of refunding
the indebtedness for which they have been issued. Said
common council, or other governing body, shall, at the

time of fixing the general tax levy for each year, and
in the same manner for such tax levy provided, levy and
collect annually, each year, sufficient money to pay one-
fortieth part of the principal of such bonds, and also the

annual interest upon the portion remaining unpaid."

Statutes of 1893, page 59.

Proceedings determining waterworks as a necessity.

[Vol. II, pp. 786-790.]

Committees appointed May 7, 1888. [Vol. II, pp.

784-786.]

Committee instructed to make arrangements to secure

water on June 18, 1888. [Vol. II, pp. 786-787.]
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Ordinance 156, determining public necessity of water-

works, approved July 2, 1888. [Vol. II, p. 789.]

Ordinance 157, calling special election for the purpose

of submitting proposition to incur debt, August 6, 1888.

[Vol. II, p. 790.]

Special meeting of council, September 24, 1888. [Vol.

II, p. 791.]

Ordinance 188, granting franchise to Coffin & Stan-

ton, passed October 28, 1889. [Vol. II, p. 800.]

Ordinance 192, authorizing conveyance by city of

Santa Cruz to City Water Company of Santa Cruz of

water rights, etc., passed November 20, 1889. [Vol. II,

p. 802.]

Ordinance 219, agreeing that the Holland Trust Com-

pany be depositary of bonds, passed June 2, 1890. [Vol.

11, p. 805.]

Supplementary contract of City Water Company,

July 9, 1890. [Vol. II, p. 807; also Vol. II, p. 784.]

Council approved acts of city water committee to Oc-

tober 20, 1890. [Vol. II, p. 808.]

Council authorized City Water Company to issue to

Messrs. Coffin & Stanton bonds of said company to the

amount of $22,000.00. City authorized to examine all

titles to property. [Vol. II, p. 809.]

Contract between City Water Company of Santa Cruz

and city of Santa Cruz, dated June 11, 1890. [Vol. II,

P- 753-]

City clerk directed to buy books for use of water-

works, November 26, 1890. [Vol. II, p. 810.]

Ordinance 235, providing for management of city

waterworks, passed Dec. i, 1890. [Vol. II, pp. 757-765.]
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Report of water company (history of waterworks),

July 6, 1891. [Vol. II, p. 811.]

Acceptance of deed of city waterworks to city of

Santa Cruz referred to new council, May 2, 1892. [Vol.

II, p. 821.]

Forty per cent of water rates set aside as funds to

pay interest and redeem mortgage bonds, February 13,

1893. [Vol. II, p. 822.]

City paid interest November 8, 1893. [Vol. II, p.

860.]

Ordinance 314, passed February 26, 1894 [Vol. II, pp.

824-827], expressly recognizes the bonds as valid lien,

in the following words, to-wit

:

''(i) Four hundred and fifty (450) bonds (with in-

terest thereon from January 15th, 1894), dated January
15th, 1889, of the denomination of $500 each, bearing

interest at the rate of five per cent per annum, payable

annually, issued by said city of Santa Cruz, under the

provisions of an act of the legislature of the state of

California, entitled 'An Act authorizing the incurring

of indebtedness by cities, towns or municipal incorpora-

tions, incorporated uider the laws of this state,' approved
March 15, 1887, which said bonds were heretofore sold

by said city and the proceeds thereof used by said city

in the purchase and construction of the city waterworks.
"(2) Eighty-nine (89) first mortgage bonds (with

interest thereon from November ist, 1893) o^ the cor-

poration The City Water Company of Santa Cruz,
heretofore issued by said corporation. The City Water
Company of Santa Cruz, which bonds bear date May i,

1890, and are of the denomination of one thousand
(1,000) dollars each, and bear interest at the rate of

six (6) per cent per annum, payable semi-annually, and
are secured by a mortgage or deed of trust upon the
property known as the city waterworks of Santa Cruz,
executed by The City Water Company of Santa Cruz
as party of the first part therein, to the Holland Trust
Company of New York as trustee, party of the second
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part therein; and which bonds outstanding were, at the

time of the conveyance by The City Water Company of

Santa Cruz to the city of Santa Cruz, of the property

known as the city waterworks, and now are a vaHd hen
and charge upon said property known as the city water-

works, and became thereby a part of the bonded indebt-

edness of the city of Santa Cruz."

Ordinance 315, fixing time for special election to be

held on March 13, 1894, passed February 26, 1894. [Vol.

II, p. 838.]

Ordinance 317, declaring refunding election carried,

March 19, 1894. [Vol. II, p. 850.]

Deed of City Water Company to city of Santa Cruz

of waterworks, accepted March 5 and April 2, 1894.

[Vol. II, p. 858.]

Furnishing water free, September i, 1899. [Vol. II,

p. 864.1

Applying water rates to litigation, July 26, 1900.

[Vol. II, p. 865.]

Ordinance 418, to sell water outside of city, approved

February 19, 1901. [Vol. II, p. 862.]

ARGUMENT.

In discussing the law of this case the following mat-

ters are important to be kept in mind

:

First: The only things specified in the specification

of errors are that the acts of the city in executing the

deed of the rights of way, and in assuming to pay the

mortgage lien, were absolutely void, as ultra vires, in

the primary sense; and in order to sustain this appeal,

the decree of the court below, and such deeds and as-

sumption of indebtedness, must be vulnerable to such

specifications. [Vol. I, pp. 1-7.]
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To sustain these specifications of errors it is necessary

for the appellant to show from the record the following

propositions

:

First : That the city had no pozvcr, under any circum-

stances, to convey its water rights, rights of way, or

land;

Second: That the City Water Company of Santa

Cruz never obtained any mortgagable or transferrable

title whatsoever to the said property conveyed to it.

[Specification 15, p. 6, Vol. I, relating to the power of

the City Water Company to execute a mortgage and

bonds having been expressly abandoned at page 11 of

Vol. I of the Record.]

Third: That the city of Santa Cruz in 1892-1894 had

no poiver, under any circumstances, to incur indebted-

ness sufficient in amount to cover the $89,000 lien it pur-

ported to assume by accepting the deed from the City

Water Company.

This is not an action by a citizen against the city

council to enjoin the city council from performing a

voidable contract in an irregular way; but is an action

between a stranger and the city as an individual.

We quote the following from the opinion of Judge Van

Fleet in the court below

:

"The defense of idtra vires interposed by the city is

one which does not appeal strongly to a court of equity

in a case such as here disclosed. It is purely legal in

aspect and in a sense technical, invoking as it does a
harsh and unyielding bar which, if sustained, necessarily

precludes all consideration of the ethical features of a
case and is thereby calculated to result in wrong to in-

nocent parties. Hence it is that the burden of pleading
and proving the facts to sustain it rest peculiarly with
the defendant and is to be ruled with strictness. Brown
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V. Board of Education, 103 Cal. 354; Doland v. Clark,

143 180; City of Newport News v. Potter, 122 Fed.
324.
"The doctrine of ultra vires is applied in different

senses. In its primary sense an act is ultra vires the
powers of a corporation when it is wholly outside of the
scope of the purposes for which the corporation was
formed or has its being, and which it has no authority
to perform under any circumstances or in any mode.
Such an act is simply void, and the transaction builded
upon it must fall as to all parties concerned. But in a
secondary sense an act is also said to be ultra vires as it

affects the rights of parties without whose consent it may
not be done; or when the corporation is not authorized
to perform it for the specific purpose or in the particular
manner involved, notwithstanding it may be within the
scope of its general powers. In applying the doctrine
those distinctions should be kept in view,' as the rights
of parties dealing w^ith the corporation may dift'er ac-
cording as the doctrine is applicable in the one sense or
the other, and as its application may be affected by the
relationship of those dealing with it. When it is ap-
plicable in the first sense the defense is always available;
but when it is to be applied in the second, its availability
is dependent upon the circumstances of the particular
case.

"As stated by Mr. Justice Comstock in Bissell v. Mich-
igan Southern R. R. Co., 22 N. Y. 262, in discussing this
second phase: 'Circumstances may and often do exist
which estop the offender from taking advantage of his
own wrong. This contract may be entered into on the
other side without any participation in the guilt, and
without any knowledge even of the vice which contam-
inates it. An innocent person may part with value, or
otherwise change his situation, upon the faith of the
contract.' And, as said in Miner's Ditch Co. v. Zeller-
bach, 37 Cal. 543

:

" 'From the cases cited it very clearly appears that the
question, as between stockholders and the corporation,
is a very different one from that which arises between
the corporation itself and strangers dealing with it, and
the principle established, where the contest arises be-
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tween strangers and the corporation, is, whether the act

in question is one which the corporation is not authorized

to perform under any circumstances, or one that may be

performed by the corporation for some purposes, but not

for others. In the former case the defense of ultra vires

is available to the corporation as against all persons, be-

cause they are bound to know from the law of its exist-

ence that it has no power to perform the act. But in the

latter case the defense may or may not be available, de-

pending upon the question whether the party dealing

with the corporation is aware of the intention to perform
the act for an unauthorized purpose, or under circum-

stances not justifying its performance. And the test as

between strangers having no knowledge of an unlawful
purpose and the corporation, is to compare the terms of

the contract with the provisions of the law from which
the corporation derives its power, and if the court can

see that the act to be performed is necessarily beyond the

powers of the corporation for any purpose, the contract

cannot be enforced, otherwise it can.'

"These considerations would seem to have peculiar ap-

plication to this case since it appears without controversy

that the bonds in suit are now in the hands of strangers

to the transaction ; taking without notice and for value

;

and the contract which gave rise to their issuance and
sale has been fully performed with the result that the

city has received the full benefit of that performance and
the fruits of such sale. In such case if the acts of the city

are not to be held void in the extreme sense first indi-

cated, there is, upon the facts, strong and persuasive
ground for holding that it can not be held to impeach
their validity at all.

"That a municipal corporation equally with a private

one may be estopped from denying the validity of its con-
tract made within the general scope of its powers, al-

though not entered into or carried out in the precise or
formal manner required by law, is well established; and
especially is this true with reference to a contract re-

lating to its proprietary as distinguished from its gov-
ernmental functions—and the contract here involved
falls within the latter category.
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" 'A city has two classes of powers—the one legis-

lative, public, governmental, in the exercise of which it

is a sovereignty and governs its people; the other pro-

prietary, quasi private, conferred upon it not for the pur-

pose of governing its people, but for the private advan-

tage of the inhabitants of the city itself as a legal per-

sonality. * '5^ * In contract for waterworks to supply

itself and its inhabitants with water, the city is not ex-

ercising its governmental or legislative pow-ers, but its

business or proprietary powers. The purpose of such a

contract is not to govern its inhabitants, but to obtain a

private benefit for the city itself and its denizens, i Dill,

Mun. Corp. 27; City of Cincinnati v. Cameron, 33 Ohio
St. 336, 367; Safety Insulated Wire and Cable Co. v.

City of Baltimore, supra, and cases there cited.'

Illinois Trust and Savings Bank v. City of Ar-

kansas City, 76 Fed. 282.

"And upon the doctrine of estoppel as applied to such

a contract it is said in Westbrook v. Middlecoff, 99 Illi-

nois App. Ct. Rep. 327:
" 'While courts should maintain with vigor the limita-

tions which the statute has placed upon corporate action,

whenever it is a question of restraining a city council in

advance from passing beyond the bounds of statutory

requirement, they should, on the other hand, enforce

against the city, contracts of which it has received the

benefit, if the subject-matter of the contract falls within

the charter powers of the city.

" 'Where the statute authorizes a municipal corpora-

tion to exercise a certain power, but specifically regulates

the mode in w^iich it may be exercised, an attempt on the

part of the municipal officers to override the regulations

and exercise it in another manner will be restrained ; but

wdien the officers have so acted, and the municipality has

received the benefits of a contract thus irregularly en-

tered into, it is estopped from setting up the irregular

exercise of the power when called upon to pay for what
it has received. East St. Louis v. East St. Louis Gas
Light Co., 98 111. 415; Badger cf al. v. Inlet Drainage
Co., 141 111. 540; Bradley v. Ballard, 55 111. 413; First

National Bank v. Keith, 138 111. 475; Village of Harvey
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V. Wilson, 78 111. App. 544; Dillon's Municipal Corpora-

tions, Sec. 444, etc.

" 'The proposition is thus tersely stated by Justice

Scholfield in Badger et al. v. Inlet Drainage Co.

:

'* 'The doing of a thing in a proper way is a legiti-

mate charge upon the revenues of the municipality; and
so when it is done and is accepted and enjoyed by the

municipality, the municipality gets what it had authority

to get in a different way, and it should therefore pay for

it what it would have paid had it got it in the right way.'

"In the Illinois Trust & Savings Bank v. City of Ar-
kansas City, supra, the principle is thus stated:

" 'There is another and conclusive reason why this

city can not maintain any of the defenses that it has

interposed in this suit. It is that it can not accept the

benefits and repudiate the burdens of its contract. It is

that it can not be heard to deny the truth of the repre-

sentations of the existence and of the execution of this

contract, which its records and its conduct have con-

stantly made, and in reliance upon which the gas com-
pany and the water company constructed and extended
the waterworks, and the bank and the bondholders
loaned their money. No principle is more universal in

the jurisprudence of civilized nations, no principle is

more equitable in itself, or more salutary in its effects,

than that no one may, to the damage of another, deny
the truth of statements and representations by which he
has purposely or carelessly induced that other to change
his situation. This principle is equitable because it for-

bids the untruthful or culpably negligent deceiver from
profiting by his own wrong, at the expense of the inno-

cent purchaser or contractor who believed him. It is

salutary, because it represses falsehood and fraud. Pax-
son v. Brown, 27 U. S. App. 49, 60, 10 C. C. A. 135, 143,
and 61 Fed. 874, 881 ; Pence v. Arbuckle, 22 Minn 417;
Cairncross v. Lorimer, 3 Macq. 827, 829; Dickerson v.

Colegrove, 100 U. S. 578, 582; Faxton v. Faxlon, 28
Mich. 159; Kirk v. Hamilton, 102 U. S. 68, 75; Evans
V. Snyder, 64 Mo. 516. This principle is as applicable to

the transactions of corporations as to those of individ-

uals. As Mr. Justice Campbell w^ell said in Zabriskie v.

Railroad Co., 23 How. 381, 400, 401, in which the Su-
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preme Court held that a corporation was estopped to

question the vaHdity of its void guaranty, because it had
permitted the circulation of the bonds that carried it

:

" 'A corporation, quite as much as an individual, is

held to a careful adherence to truth in all their dealings

with mankind, and can not, by their representations or

silence, involve others in onerous engagements, and then

defeat the calculations and claims their own conduct had
superinduced.'

See also

City of Litchfield v. Litchfield Water Co., 95 Illi-

nois App. 647;

Higgins V. San Diego Water Co., 1 1 Cal. 524.

"When the specific contentions of the defendant city

are examined in the light of the foregoing principles, I

think it will readily be perceived that the case does not

present an instance of the absence or want of power in

the municipality to do the acts complained of such as to

make available the defense of ultra vires in its primary
sense; but merely an instance of the irregular use of ex-

isting power by a departure from the formal require-

ments of the law governing their action—in no respect

sufficient to avoid the doctrine of estoppel above stated.

Let us see.

"The first proposition of counsel is that the city had no
authority to sell, alienate or mortgage the property in

question, and that the action of its mayor and common
council in that regard w^as ultra vires. By this is clearly

not meant that there was no power in the city to dispose

of the property under any circumstances, for there was.

Its character expressly gave it power to 'purchase, re-

ceive, hold and enjoy real estate and personal property,

and sell and dispose of the same for the common benefit.'

Stats. Cal, 1876, 189.

"But the argument is that the property was acquired

by the city charged with a pubHc trust—that of being

used by it for the purpose of building waterworks, and
that the purpose was so expressed in the deeds by which
it was conveyed by its former owners; and that its at-

tempted conveyance to the water company was in vio-

lation of that trust.
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"But in the first place, having general power to alien-

ate its property for the common good, its deed was not

void, even if voidable, since the purpose intended was
the common good. In the next place, the conveyance,

while not perhaps in pursuance of the method of securing

waterworks contemplated by those selling to the city,

was not in derogation of the trust, since the very pur-

pose of the conveyance was intended as a means to secure

the performance of that trust.

"But lastly, those conveying the property to the city

are not here complaining of the act, and it does not lie

with the city to make the objection. Moreover, the pur-

pose sought has been accomplished, even if irregular,

and no one therefore has been injured by the method
pursued."

POINT I.

The Validity of the Agreements of Sept. 16 and 23, 1889,

is Now a Moot Question.

The agreements between Coffin & Stanton and the

city of Santa Cruz of September i6 and 23, 1889, were

not absolutely iilfra z'lrcs and void. They were within

the general power of the city, to-wit: to obtain water-

works. There was nothing criminal or immoral in the

contracts on either side. They were valid to all extent,

except possibly the amount which the city agreed to pay,

but even to that extent the contracts were not to become

effective until after the $320,000.00 sale by the water

company to the city, until the waterworks should be com-

pleted, and it was contemplated that by that time the

city's power to incur indebtedness would be increased,

as it subsequently was by the statutes of 1891. Clearly

the deed executed and delivered in pursuance of those

contracts was not z'oid, nor were the agreements on the

part of Coffin & Stanton to incorporate the water com-

pany and to build the works void.
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This court will take judicial notice of the fact that

obtaining water for a city in California is not a matter

which can be regulated with nicety by general laws, lim-

iting the amount of indebtedness of cities in proportion

to assessed value. For example, the city of Stockton or

the city of Sacramento, being located in well belts, might

obtain water very cheaply, while such cities as Santa

Cruz and Los Angeles might be compelled to go a long

distance and incur a very much greater liability in pro-

portion to their wealth than the cities of Sacramento and

Stockton. Therefore, in construing whether or not the

execution of the deed by the city of Santa Cruz was a

fraudulent design on the part of its own inhabitants to

defraud themselves, or whether it was a beneficent de-

sign on the part of the inhabitants to procure for them-

selves the necessity of life, the court will take into con-

sideration the circumstances surrounding those people

at that time.

But the validity of the agreements of September i6

and 23, 1889, is now a moot question. Those contracts

w^ere fully performed and extinguished by such per-

formance. The rights of the parties to the present liti-

gation are to be determined by entirely new and differ-

ent contracts, to-wit:

First: The deed from the city of Santa Cruz to the

water company November 20, 1889.

Second
: The mortgage by the water company to se-

cure the mortgage bonds sued on.

Third: The obligation assumed by the city April 2,

1894, when it received the deed for the waterworks and

assumed the payment of these mortgage bonds and be-

came personally liable therefor.
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The execution and delivery of the deed by the city of

Santa Cruz to the water company was a sale; it w^as in

no sense the incurring- of a debt, it was the transfer of

property, for which the water company gave the con-

sideration of having the waterworks constructed. As

to that transaction the laws concerning the incurring of

debt by the city have nothing to do.

Roberts v. Northern Pacific R. R., 158 U. S. 18.

The contracts of September 12 and 23, taken in con-

nection with the deed executed on November 20, simply

constituted a transfer of the title by the city to the City

Water Company with an agreement that the city should

have the right to buy the propery back at the price of

$320,000.00 plus the price of the extras, which should

be placed thereon. That such contract may be made is

well established.

Wallace v. Johnstone, 129 U. S. 58;

Vance v. Anderson, 113 Cal. 532.

POINT 11.

The Recording Law^s.

In answer to appellant's Point II, page 30 of appel-

lant's brief, we say that even assuming that the mort-

gagee, the Holland Trust Company, and the purchasers

of the bonds, were bound by the laws of California re-

lating to recording of conveyances of real property, there

is nothing in those laws applicable to the facts of this

case which invalidate the mortgage from the City Water

Company to the Holland Trust Company. It being

shown in our Point IV that the deed to the City Water

Company from the city of Santa Cruz passed the title,
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lt follows that the City Water Company could mortgage

that title, which it did, to the Holland Trust Company as

security for the bonds. Thereafter the water company

surrendered the bonds sued on to Coffin & Stanton, for

which Coffin & Stanton advanced the value in cash by

furnishing the waterworks, which Coffin & Stanton did,

through Risdon Iron Worksy waterworks contractor;

and of course these bonds were secured by the lien of

the mortgage and it appears by the record that Coffin

& Stanton thereafter transferred these bonds to the

present holders represented in this suit.

It is claimed at page 37 of appellant's brief that Coffin

& Stanton did not give value for the bonds which they

received.

Really, the city being now in the position of a grantee,

subject to mortgage, cannot question the amount of the

mortgage.

Vol. I Jones on Mortgages, Sec. 744.

But appellant's tabulation is not correct. The record

shows that by the contract Coffin and Stanton were to

receive the following amounts

:

For constructing the waterworks [Vol. I, p.

no] $320,000.00

For extras [Vol. II, p. 571] 22,000.00

Total $342,600.00

They actually received of the 5 per cent bonds

$245,000.00, but $137,747.00 of these $245,000.00 were

void at that date and could not be considered worth

much. (Appellant's brief, p. 20.)
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They also received 130 mortgage bonds, but they re-

turned 27 of these [Vol. I, pp. 328, 329, 330, 332, 382,

383], leaving a net receipt of 103 mortgage bonds,

$103,000.00; total, $348,000.00.

And as shown in our Point VIII there were questions

of selling the bonds for 90 cents in order to pay for these

extras and to pay interest on the mortgage bonds pend-

ing completion of the waterworks, and it is clearly shown

in Point VIII that the water company, by receiving the

waterworks construction through Coffin & Stanton, re-

ceived full value for every one of the 103 bonds.

There was an excess of $6,000.00 over what they were

entitled to, assuming that all of the bonds were worth

par.

But it was expressly agreed in the contract [Vol. I, p.

11] that the $22,000.00 extras and the interest was to

be paid out of bonds at 90 cents. Now, taking 10 per

cent from $22,000.00 extras, makes $2,200.00, and also

making the allowance for the first semi-annual interest,

which became due before the waterworks were com-

pleted and which was paid by the water company [Vol.

I, p. 382], amounting to $3,090.00 on 103 bonds then

issued, and assuming that to raise the money for this

$3,090.00 four bonds would have to be sold at 90 cents,

would make a further reduction of $400.00, a total credit

which Coffin & Stanton are entitled to on account of

those six extra bonds of $5,690.00, leaving only a dif-

ference of $410.00 between the par value of the bonds

received by Coffin & Stanton or the \\^ater Company and

the par contract price of $320,000.00 and the extras of

$22,000.00; but it must be remembered that in view of

the invalidity of the $245,000.00 5 per cent bonds, the
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city g-ot very much the best of Coffin & Stanton on the

settlement.

POINT III.

Appellant's Point III, that the Bonds were Non-negotia-

ble, will be Answered in the Separate Brief of

Messrs. Davies, Auerbach, Cornell & Barry, Asso-

ciate Counsel Filed Herein.

POINT IV.

The Deed by the City of Santa Cruz to the City Water

Company of Santa Cruz, Executed November 20,

1889, [Tr. vol. II, p. 583] , was not Void, but Passed

the Legal Title.

It is claimed by appellant in Point IV, page 45 appel-

lant's brief, that the conveyance of the city's rights of

way to the water company are without consideration

and void.

As heretofore shown, the specification of error is that

the deed was void from ultra vires of the city to make it

under any circumstances, and we submit that counsel

cannot now raise the question of sufficient consideration

for the deed.

But this is not true. Section 1605 of the Civil Code is

as follows:

"Any benefit conferred, or agreed to be conferred,

upon the promisor, by any other person, to which the

promisor is not lazvfully entitled, or any prejudice suf-

fered, or agreed to be suffered, by such person, other

than such as he is at the time of consent lawfully bound
to suffer, as an inducement to the promisor, is a good
consideration for a promise."

When the city delivered this deed November 20, 1889,

it had received therefor not only the promises contained
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in the contracts of September i6 and September 23, 1889,

but those contracts had been partiaUy performed. The

City Water Company had been incorporated on Septem-

ber 30, 1889 (appellant's brief, p. 10), and Coffin & Stan-

ton and the City Water Company, in accepting the deed,

became bound to construct the waterworks, and this

contract on their part was a valid contract and not a

nullity in any sense. The promises contained in those

agreements were sufficient to support the deed pending

the performance of those promises, and after the full

performance of those promises, the consideration be-

came executed and the deed irrevocable.

In Roberts v. Northern Paciijc Railroad, 158 U. S.

18, it was decided that the public benefit to be derived

by the inhabitants of a county in Wisconsin from the

building of a railroad, was sufficient consideration for

the execution of a deed by the county to the railroad of

certain lands, and that after the railroad had built its

railroad, the deed could not be held to be void. And it

was said that if the county had the power to sell, the

amount as well as the nature of the consideration re-

ceived by the county in exchange for its lands, w^as a

matter that concerned the county only.

"A deed by the owner of land, duly signed and ac-

knowledged by him and delivered to the grantee, convey-
ing the laud to the latter in fee simple, is one of the most
solemn of civil acts. It is not a thing to be played with,

or reclaimed at pleasure, as a hawk in falconry. It is not
void on account of either want or failure of considera-

tion; nor does want or failure of consideration raise a
resulting trust. Leading authorities declaring this prin-

ciple are cited in the opinion of the Supreme Court of

Michigan in Jackson v. Cleveland, 15 Mich. 94, 90 Am.
Dec. 266. The court, among other things, say : 'A vol-
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untary deed, which purports to be for the beneficial use
of the grantee and which was made dehberately and
without mistake or contrivance, does not differ from any
other deed in binding the grantor, and can only be at-

tacked by those having superior equities which the

grantor had no right to cut oft*—as creditors and the

like. * * * This doctrine of resulting trusts has
never been applied to mere voluntary conveyances. Mere
want of consideration has never raised resulting trusts

out of these.' After alluding to the old common law
rule—that a feoffment without consideration was prac-

tically no conveyance, and explaining the technical

ground upon which it rested, and showing that it did
not obtain when any consideration was expressed, the
court say: 'A court of chancery has never ventured,
against the expressed w^ill of the donor appearing on
the face of the deed, "to take the use from the donee, and
give it back to the donor." ' In Devlin on Deeds, section
1 189, the author says : 'It is now settled law that a trust
does not result to the grantor merely because there was
no consideration for the conveyance' ; and he cites a mul-
titude of authorities in support of the proposition

—

among others, Burt v. Wilson, 28 Cal. 632, 87 Am. Dec.
142, which is strongly in point. (See, particularly.
Young V. Peachy, 2 Atk. 257 ; Lloyd v. Spillet, 2 Atk.
150; Groff v. Rohrer, 35 Md. 327, and cases there cited;
Sturtevant v. Sturtevant, 20 N. Y. 39, 75 Am. Dec. 371 ;

Burt V. Wilson, supra; Hill on Trustees, 106 et seq.)
In Hill on Trustees, 107, the author says: 'It may,
therefore, be stated, as the clear result of the authorities,
that when a person, being a stranger in blood of the
donor—and a fortiori if connected with him by blood

—

is in possession of an estate under a voluntary convey-
ance, duly executed, the mere fact of his being ^ vol-
unteer will not of itself create any presumption that he
is a trustee for the grantor; but he will be considered
entitled to the enjoyment of the beneficial interest, un-
less that title be displaced by sufficient evidence of an
intention on the part of the donor to create a trust ; and,
as was observed by the chancellor in the case of Cook
V. Fountain, 3 Swanst. 590, he need not bring proofs to
keep his estate, but the plaintiff must bring proofs to
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take it away from him.' And the author further says:

'But parol declarations cannot be received with this ob-

ject, for in these cases there exists no resulting^ or pre-

sumptive trust, and the admission of such evidence would

be for the purpose of contradicting the written instru-

ment, and establishing- a trust in the very teeth of the

statute of frauds.' 'The grantor cannot claim that a

trust results to himself, when he has executed a deed

without consideration.' (Devlin on Deeds, Sec. 834.)"

Tillaux V. Tillaux, 115 Cal. 663-669.

Upon the question of the poiver of the city of Santa

Cruz to execute a deed transferring the title to its prop-

erty, we submit the following:

Waterworks are the private property of a city, as

distinguished from its public or trtist properties, such

as streets and public parks. A water plant is con-

structed for profit, and can be bought and sold without

in any way entrenching upon the powers granted to the

city. Such property may be aliened.

3 Abbott on Municipal Corps., p. 2095, Sec. 892;

I Dillon on Municipal Corps., Sec. 66-68, 169a,

475, 575, 589.

In Adams v. Memphis & L. R. Co., 42 Tenn. (2 Cold-

well) 645, the United States ceded to the mayor and

aldermen of Memphis seventy-five acres of land lying

within the corporate limits for the benefit of said city.

The mayor and aldermen mortgaged the land in 1857 to

aid in the construction of a railroad, one of whose ter-

mini was on the western bank of the Mississippi river,

opposite to the city of Memphis. The charter of Mem-
phis authorized the mayor and aldermen to "sell, lease,

or dispose of" city property "for the use and benefit of

the city." Held, that the mortgage was valid, being for
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a proper corporation purpose, and for the use and ben-

efit of said city.

The city charter of Santa Cruz (Statutes 1875-6,

p. . . )
provides that the city "may sell, convey and dis-

pose of" its property "for the common benefit," thus

coming clearly within the same principles laid down in

the three foregoing cases.

The power to sell was not restricted to a sale for

money. If they could sell for money, they could sell for

money's worth. The amount, as well as the nature, of

the consideration received by the city in exchange for its

waterworks was a matter that concerned the city only.

Roberts v. The Northern Pac. R. R., 158 U. S. i

;

Davis V. Middleton, 14 Cal. 540;

Mansfield v. District Agricultural Assn. No. 6,

decided by Supreme Court of California in

bank, August 10, 1908, 154 Cal. 145.

In Mansfield v. District etc. Assoc, 154 Cal, p. 147,

the language of the power was

:

"The I -acre lots shall be sold or disposed of by the

party of the second part to the best advantage for the

purpose of beautifying and improving the said Agricul-

tural Park grounds, and for the purpose of meeting the

expenses of this trust, including the expenses of litiga-

tion." (Page 146.)

And the Supreme Court of California said:

"But was the court correct in holding that the power
of disposition of the one-acre lots was limited to a 'sale

for cash'? Clearly not. By the very terms of the trust

these lots were to be sold or disposed of by the associa-

tion to the best advantage, for the purpose of meeting

the expenses of the trust, including the expenses of liti-

gation. By this language, giving to the word 'sale' its

narrowest application, that of an exchange of property
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for a money consideration (Civ. Code, Sec. 1721), still

the association was not restricted in its disposition of the

property to sales alone. For it was equally empowered
to 'dispose' of the property to its best advantage. It may
not be said, under the rule of noscitur a sociis, that to

'dispose of the property in this connection means to sell

it, for this renders the phrase superfluous and meaning-
less. The grantors clearly intended to confer upon the

association the power to sell or otherwise to dispose of

the property. Though the word 'sell' itself in transac-

tions touching personal property usually has reference

to a pecimiary or money consideration, yet courts have
never hesitated to give the word a broader significance,

when the meaning of the law or of a private contract

seemed to call for it, and the much more generally ac-

cepted definition of a sale is the exchange of an interest

in real or personal property for money or its equivalent.

(Webster's Unabridged Dictionary and Standard Dic-

tionary; Borland v. Nevada Bank, 99 Cal. 89, 37 Am.
St. Rep. 32, 33 Pac. 737; Howard v. Harris, 8 Allen
[j\Iass.] 297; Western Massachusetts Insurance Co. v.

Riker, 10 Mich. 279; Speigle v. Aleredith, 4 Biss. 120,

Fed. Cas. 13.227; Stokes v. Stokes, 66 Miss. 456, 6
South. 155; Thurmond v. Faith, 69 Ga. 833; Hughes v.

Washington, y2 111. 84; People ex rei Davis v. IMiddle-

ton, 14 Cal. 540)."

And at page 149 (italics are ours) :

In Roberts v. Northern Pacific Railroad Co., 158 U. S.

I, 15 Sup. Ct. 756, the Supreme Court of the United

States say:

"It is indeed urged that the county authorities could
only sell its lands for money. We do not accede to this

proposition. If they possess the power to sell for money,
we are pointed to no express provision of law that re-

stricts them from selling for money's worth. TJie
amount, as well as the nature of the consideration re-

ceived by the county in exchange for its lands, if it had
the power to sell them, was a matter that concerned the
coiintv only."
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As the association in this case was not even restricted

to selling-, but could otherwise dispose of the lands for

its best interests, and as one of the very designated pur-

poses for which such disposition could be made was to

meet "expenses of litigation," clearly the Sixth District

Agricultural Association, as owner of the lots in ques-

tion, was acting not in violation of, but within the ex-

press terms of its power and trust in conveying the land

as it did. No question of fraud is here presented, nor

even of a gross abuse of discretion, and in the absence

of such a shozving, as was said by this court in Ellis v.

Commissioners of Funded Debt, 38 Cal. 629:

"The commissioners are the exclusive judges of the

necessity for such sale or lease until the trust is finally

closed, and their action in this respect cannot be im-

pugned nor their discretion controlled by the city or its

grantee, except on the ground of fraud or a gross abuse

of discretion by the trustees."

It was within general powers of the city to convey its

real estate, and a written conveyance is presumptive evi-

dence of sufficient consideration.

Civil Code, Sec. 1614;

Statutes of Cal. 1876, Sec. i, p. 189;

Brown v. Board of Education, 103 Cal. 534;

Doland v. Clark, 143 Cal. 180.

The deed executed by the city of Santa Cruz to The

City Water Company of Santa Cruz (a corpot^ation)

does not on its face show that it was executed for an

illegal or idtra vires object. On the contrary, it shows

on its face that it was executed for a lawful municipal

object, to-wit: waterworks, and under these circum-

stances the deed is not void on its face, and in the ab-



—42—

sence of evidence showing the purpose to be illegal, the

deed will be presumed to be valid.

Union Water Co. v. Murphy's Flat Pluming Co.,

22 Cal. 621.

In Brown v. Board of Education, 103 Cal. 535, the

court said:

''It is contended by respondent that the defendant had

no power to make the contract sued on ; but surely when
a corporation seeks to avoid its own contract on the

ground of its want of power to contract, it must make
good its defense of ultra z'ircs by plea and proof. 'A
contract by a corporation which is not upon its face

necessarily bcA'ond the scope of its authority, will, in

the absence of proof, be presumed to be valid.' (Union

W. Co. V. Alurphy's Flat Fluming Co., 22 Cal. 621;
Shaver v. Bear River etc. Co., 10 Cal. 400; Evans v.

Bailey, 66 Cal. 112; Miners' Ditch Co. v. Zellerbach, 37
Cal. 543, 99 Am. Dec. 400.) And with respect to mere
ordinary business contracts a municipal or cjuasi mu-
nicipal corporation stands on the same footing with other

corporations. If a contract for the drawing of plans

and specifications in anticipation of proceedings for the

building of a school house was entirely beyond the scope

of the powers of the respondent, and could not be legally

made by it under any conceivable circumstances, then
the point sought to be made by respondent might per-

haps be raised on demurrer; but the position that re-

spondent could not under any circumstances make such
a contract is not tenable."

The deed from the city of Santa Cruz to the City

Water Company of Santa Cruz, a corporation, was not

rescinded, or in any way questioned, by the city of Santa

Cruz until this action was commenced, many years after

the City Water Company of Santa Cruz had mortgaged

the property for the bonds here sued on. In fact, said

deed was repeatedly approved, and was finally expressly
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ratified by the ordinance of February 26th, 1894, which

was ratified by the people at the special election held on

March 13th, 1894.

Therefore, the mortgage to the Holland Trust Com-

pany to secure the mortgage bonds here sued on was

valid, as against the city of Santa Cruz and in favor of

the purchasers of the bonds, there being no evidence

whatever in the record that the purchasers and present

bondholders of the bonds or the Holland Trust Company,

their trustee, had any notice whatever of anything which

would make the deed from the city of Santa Cruz to the

City Water Company or the mortgage executed by the

City Water Company to the Holland Trust Company

void or voidable.

And even assuming that said proceedings were void-

able, they could not be set aside or defeated by the city

of Santa Cruz without doing ecjuity to the bondholders,

and the only ecjuity that is of any value to the bondhold-

ers is the recognition of the lien to the extent and

amount of the bonds outstanding.

It has several times been held by the Supreme Court

of the United States that where a corporation is given

the powder by statute to "sell and dispose" of lands, that

the word ''dispose" adds something to the word "sell"

and it has universally been held that the word "dispose"

so used includes the power to mortgage.

In Phelps V. Harris, loi U. S. 380, it is said:

"The expression 'to dispose of is very broad and
signifies more than 'to sell.' Selling is but one mode
of disposing of property."
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In Piatt V. Union Pacific R. R. Company, 99 U. S. 48,

the Supreme Court of the United States in construing

the Act of Congress which granted certain lands to the

railroad and provided that of the lands which were

granted those which shall not be ''sold or disposed of

should be subject to pre-emption, held, that a mortgage

of the lands by the railroad was a disposition of the lands

within the meaning of the act. At page 59 the court

said:

The phrase "or dispose of" must therefore have some

distinctive meaning, some meaning beyond the word

''seir

See the definition of the word "dispose" in Cy. and in

the American and English Ency. of Law and Notes.

2 Dill, on Mun. Corp., p. 676;

Middletown Savings Bank v. City of Dubuque,

15 Iowa 394;

Adams v. Mayor etc. of Rome, 59 Ga. 765.

"Section 464 (385) Ratification of Unauthorized
Contract. A municipal corporation may ratify the un-

authorized acts and contracts of its agents or officers

which are zvithin the corporate powers, but not other-

wise. Ratification may frequently be inferred from ac-

quiescence after knowledge of all the material facts, or

from acts inconsistent with any other supposition. The
same principle is applicable to corporations as to indi-

viduals. But a subsequent ratification cannot make valid

an unlawful act without the scope of corporate author-

ity. An absolute excess of authority by the officers of a

corporation, in violation of law, cannot be upheld; and
where the officers of such a body fail to pursue the re-

quirements of the statutory enactment under which they

are acting, the corporation is not bound. In such cases

the statute must be strictly followed; and a person who
deals with a municipal body is obliged to see that its
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charter has been fully complied with; when this is not

done, no subsequent act can make the contract effective.

The employment, however, by a municipal council, of an

attorney to defend a policeman charged with an assault,

does not adopt his act so as to render the city liable for

the damages recovered against him."

I Dill. Mun. Corps. (3rd Ed.), p. 460.

Upon the foregoing considerations it is clear that the

mortgage executed by the City Water Company created

a valid lien in favor of the bondholders for the money

which they paid to Coffin & Stanton ; and it is not denied

but what that money went for the benefit of the land

which then stood in the name of the water company.

This makes it clear that so far as the lien is concerned

the complainant is entitled to a decree.

POINT V.

The City had the Power and Authority to Assume to

Pay the Mortgage Debt, When the City Took the

Deed from the City Water Company Which was

Dated March 29, 1892, and the Ordinances and Elec-

tion Held in 1894 Did Authorize and Direct the City

Council to Accept the Deed and Assume the $89,-

000.00 Lien.

' At that time in 1894 the city's power to incur debt

had been increased by the act of the legislature of Cali-

fornia of March 11, 1891 (Statutes 1891, p. 84), to 15

per cent of its assessed value. Its assessed value was

$3,379,260.00 [Vol. I, pp. 158-9]; 15 per cent of this

would be $506,889.00.

The vote of the people held in 1894 was therefore a

clear mandate to the city council to accept the deed and

assume the payment of the mortgage lien, and as the



—46—

city had the pozvcr to assume the indebtedness covering

the amount of the hen, and as it had the pozver to acquire

waterworks, the specification of error does not reach

the method by which the city should assume the indebt-

edness, 2. c, the vote of the people; but if it did, the vote

of the people had been given.

It has, indeed, been held that the assumption of a lien

of this kind, where it may be paid out of the income of

the property purchased, is not within the constitutions

and statutes for the incurring of debt to be paid by taxes,

and this in one of the principal cases cited by appellant.

Evans ct al. v. Holmes et al., 91 Northeastern

(111.) 723.

On this question the opinion of Judge Van Fleet says

:

"It is further contended that by its contract with Coffin

& Stanton and the conveyance of its property to the water
company the city was attempting to evade the constitu-

tion and the statute limiting the amount of indebtedness

it was authorized to incur; and being in direct violation

of law was absolutely void. It may be conceded that the

transaction in its inception was without sanction of law
and could have been enjoined; and that had its effect

been to create at the time an indebtedness in excess of

the legal limit it would not have been binding on the

city. But it is clear that the city never became obligated

to pay any indebtedness incurred under the contract until

it voluntarily took over the completed works and assumed
the obligation and possibly—a question which is imma-
terial—not until the action of its council was ratified by
the vote of its electorate. Until then it was whollv con-

tingent. Doland v. Clark, 143 Cal. 176. At those dates,

as we have seen, the indebtedness it was authorized to

create had been so enlarged by the statute that the limit

was not exceeded by its action."
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In Waite v. Santa Cruz, 184 U. S., page 312, the Su-

preme Court of the United States spoke of the effect of

this 1894 election as follows (itaUcs are ours)

:

One of the contentions of the city is that the words

"outstanding- indebtedness evidenced by bonds and war-

rants thereof," in this act, do not embrace the 89 bonds

executed by the water company. Those bonds, although

not executed by the city, certainly constituted a part of

its outstanding indebtedness, for the reason that the city

had assumed to pay them. Both the city authorities and

the qualified electors so regarded the ^natter. The city's

assumption of the bonds imposed as much obligation

upon it to pay them as if it hud itself directly executed

and issued them. It could not acquire complete owner-

ship of the zvaterzvorks without paying for them, and it

took a deed for the zvaterzvorks expressly subject to a

valid lien in favor of the zvatcr company's first mortgage

bonds, including the above 89 bonds. In every substan-

tial sense, therefore, these bonds zvcre part of the city's

outstanding hoiked indebtedness. Such is the argument

made in behalf of the plaintiff, and its force is recognized.

But whether this view rests upon a sound construction

of the Act of 1893, we need not now say. That question

is left open for determination when it must be decided,

and our judgment is placed upon another ground, to be

now stated.

In Bell V. Waynesboro, 195 Pa. State 299, at 303, it

is said:

*Tn the present case we hold that the vote of Novem-
ber 7, 1899, authorizing the town council to create the

indebtedness for the express purpose of liquidating this

floating debt, which had been irregularly contracted, was
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such a recognition and ratification of the debt as made
it enforceable against the borough. It made vahd that

which before was ihegal/'

I DiU. Mun. Cor. (5th Ed.), Sec. 213;

West V. Chehahs, 12 Wash. 369.

The city as purchaser of the waterworks plant, having

assumed and agreed to pay, as part of the purchase price,

the water company mortgage and bonds, became pri-

marily liable to pay such bonds and they became part of

the bonded indebtedness of the city.

WiUiams v. Naftzger, 103 Cal. 438, 37, Pac. 411;

Roberts v. Fitzahen, 120 Cal. 482, 52 Pac. 818;

Tuohy V. Woods, 122 Cal. 665, 55 Pac. 683;

Alvord V. Spring Valley Gold Co., 106 Cal. 547,

40 Pac. 27;

Weaver v. McKay, 108 Cal. 546, 41 Pac. 450;

Hopkins v. Warner, 109 Cal. 133, 41 Pac. 868;

Tulare County Bank v. Madden, 109 Cal. 312, 41

Pac. 1092;

Keller v. Ashford, 133 U. S. 610, 33 L. Ed. 66y,

10 Sup. Ct. Rep. 494;

Jones Mortg., 5th Ed., Sec. 749 et seq.

In order that a grantee may be personally liable to pay

the mortgage debt, it is not necessary that he should sign

the deed or any other obligation.

Roberts v. Fitzallen, 120 Cal. 482, 52 Pac. 818;

Tuohy V. Woods, 122 Cal. 665, 55 Pac. 683;

Alvord V. Spring Valley Gold Co., 106 Cal. 547,

40 Pac. 2y

;

Weaver v. McKay, 108 Cal. 546, 41 Pac. 450;

Hopkins v. Warner, 109 Cal. 133, 41 Pac. 868;
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Tulare County Bank v. Madden, 109 Cal. 312, 41

Pac. 1092;

Jones Mort., Sec. 752.

POINT VI.

(Answer to Appellant's VI.)

The City Had Full Power so Far as its Assessed Value

and General Powers were Concerned, to Assume to

Pay the Mortgage Lien Remaining Unpaid When the

City Received the Deed from the Water Company,
Dated March 29, 1892, and Accepted the Same by
Order, March 5, 1894, Approved by Mayor April 2,

1894.

See exhibit "B," attached to bill of complainant.

[Vol. I, pp. 72-88; Vol. 2, p. 858.]

The acceptance by the city of this deed, subject to the

assumption of the mortgage was approved by the mayor

on April 2, 1894. [Vol. 2, pp. 858-859.]

In the meantime the people had held a special election

and had approved the first deed by the city to the water

company, and the execution of the mortgage thereon,

and had voted to pay the outstanding 89 bonds [Vol. 2,

pp. 840, 852] by vote of 538 for to 57 votes against, and

by stipulation [Vol. i, p. 159] the assessed value of the

city in 1890 (and of course it is presumed to be the same,

and as a matter of fact increased up to 1894) was $3,-

379,260.00, and by the Statutes of 1891 of California,

p. 84, Sec. 5, the city was authorized to incur indebted-

ness of 15% of its assessed value, which at that time

would amount to $506,889.00. The total indebtedness

outstanding at that time, including the 89 bonds ratified

and authorized to be paid, and assumed as an indebted-

ness of the city was only $346,500.00 [Vol. 2, p. 826],
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and only $360,000.00 bonds were voted by said special

election. [Vol. 2, p. 852.]

Therefore, the city had the power to agree to pay said

$89,000.00 lien in consideration of the City Water Com-

pany granting the property subject to such lien to the

city of Santa Cruz. The city had the power

—

First: To incur indebtedness for waterworks.

Second: It had the power to incur indebtedness with-

in 15% limit of its assessed value, which covered this in-

debtedness in amount.

Third: It had accepted this deed and retained it after

two-thirds of the inhabitants had voted for the payment

of the $89,000.00. It would have had the power to sell

89 of its $360,000.00 issue and pay these 89 bonds, and

that would have been a regular way in which to pay this

$89,000.00 indebtedness, but since the city has refused

to take that plain way to do so, it cannot now say that it

had not the pozver to do it, or that it is idtra vires, and

having expressly accepted the deed, subject to such mort-

gage, it is estopped to deny the validity of the mortgage

or the validity of its mode of accepting the obligation to

pay the amount of the lien.

(See the authorities on estoppel in the first part of this

brief.) i Jones on Mortgages, Sec. 744.

Moreover, the city's acceptance of the waterworks,

subject to such mortgage, has never in any way been

rescinded or questioned, and it has enjoyed the benefits

of the transaction these many years, and the authorities

on estoppel cited are applicable here.
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POINT VII.

City is Estopped.

The answer to paragraph VII, page 55 of appellant's

brief, on question of estoppel, has been fully made in the

authorities heretofore quoted in this brief under the doc-

trine of ultra vires and estoppel,

POINT VIII.

(Answer to Appellant's VIII.)

The City Water Company and the City of Santa Cruz

Through the City Water Company, Received Full

Value for the Mortgage Bonds Actually Issued and

the Purchasers Paid Value for the Bonds in Suit.

The record shows that Coffin and Stanton by the con-

tract were to receive $320,000.00 for constructing the

waterworks. [Vol. i, p. no.] They were also to re-

ceive for extras [Vol. 2, p. 571] $22,000.00, a total of

$342,000.00. They actually received of the five per cent

(5%) bonds $245,000.00; also mortgage bonds, $130,-

000.00; total, $375,000.00. But they returned of the

mortgage bonds [Vol. i, pp. 328, 329, 330, 332, 382,

383] $27,000.00, leaving a net receipt by them of $348,-

000.00, and they were authorized to sell bonds at 90c

to pay for the $22,000.00 extras and for interest [Tr.

fol. Vol. I, p. 11], so that it is apparent that if they sold

bonds for 90c to pay for the $22,000.00 extras, they

would be entitled to a credit of $2,200.00 on this account,

and as the waterworks were not completed and turned

over to the city until Nov. 26, 1890 [Vol. 2, p. 810], it

will be presumed that the semi-annual installment of in-

terest on the 103 bonds which became due Nov. ist, 1890,

was paid out of the bonds turned over to Coffin & Stan-
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ton and that semi-annual payment would amount to $3,-

090.00; and, assuming that the $3,090.00 was raised by

sale of four bonds at 90, they would be entitled to a fur-

ther credit of $400.00, which would make $5,690.00

which Coffin & Stanton paid out of the six extra bonds

which they received.

Furthermore, it must be borne in mind that this $320,-

000.00 contract price and the $22,000.00 for extras and

the first semi-annual installment of interest were paid,

so far as the city of Santa Cruz was concerned, at least

to the extent of $245,000.00, with bonds, and Coffin &

Stanton took those bonds at par and advanced the cash,

w^hile this record plainly shows that those $245,000.00

bonds were not worth par in the market and, in fact,

would not bring anything upon the market, their legality

having been questioned, and counsel in this case himself

claims that said $245,000.00 bonds, or at least all over

$162,253.00 of the $300,000.00 issue, were void as being

in excess at that time of the 5 per cent limit fixed by the

Statutes of 1889. If this is true, then Coffin & Stanton

received for their construction of the waterworks void

bonds, at least to the amount of $137,747.00, while, on

the other hand, the City Water Company received water-

works, the market value of constructing which was

$342,000.00. It is thus shown that Coffin & Stanton paid

good value for the bonds in suit, and the record shows

that the present holders paid full value for the bonds in

suit.

Baldwin purchased bonds [Vol. i, p. 224] April 14th,

1893.

Twelve bonds of Martin's Bank, Limited, obtained

June 14th, 1894. [Vol. I, p. 215.]
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Municipal Trust Co., Limited, purchased bonds as fol-

lows: 25 bonds, July 7th, 1890 [Vol. i, p. 211]; 10

bonds, February 3, 1893 [Vol. i, p. 210] ; 25 bonds,

, 1894 [Vol. I, p. 212], being 25,000 bought

June 30, 1890, by the New Municipal Trust Co.

Municipal election held March 13th, 1894.

City Water Co. assumes contracts of Coffin & Stan-

ton in deed to water company. [Vol. 2, p. 594; Vol. 2,

P- 753-]

POINT IX.

The City Personally Liable and Should Pay Deficiency.

Appellant at page 59 of its brief renews the contention

made by it in Points V and VI, that the city had no

power to assume the payment of the mortgage lien and

that therefore no individual judgment should be rendered

against the city for the amount of the mortgage debt.

This matter has been fully answered in our Points V
and VI, where we show very clearly that the city had

the power to assume such indebtedness for the following

reasons

:

First: It was the purchase of waterworks, which it

had the right to buy under its charter.

Second: The amount assumed was within 15 per cent

of its assessed value.

Third: Its acts in assuming this indebtedness was

ratified by the election in February and March, I894.

Fourth: It has stood by all of these years and kept

the waterworks and never attempted to rescind or deny

its liability under the clause in the deed by which it ac-

cepted the waterworks and assumed the mortgage debt,

and is therefore estopped.
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Fifth : It would be particularly inequitable now, after

the city has used the waterworks for eighteen years

under said deed and the waterworks have probably been

practically worn out, and the city has paid no interest

on the $88,000.00 debt, to permit the city now to say to

the bondholders in this case

:

"Very well, you may take a decree and foreclose your

lien on the waterw^orks, which are now not worth the

amount of your decree, but we will keep the water rates

which we have collected or should have collected, and

not make good to you for such amounts nor pay any

deficiency which may be due to you after the sale of

these depleted v/aterworks."

Certainly that would not be equity.

The record shows that at the time of the city election

held in 1894 the following facts existed:

First: That the city by its charter and the statutes

had the power to incur indebtedness for waterworks.

Second: By the statutes of California, 1891, the city

of Santa Cruz had the power to incur debts within 15

per cent of its assessed value, which would amount to

over $500,000.00.

Third : That it did actually incur the indebtedness to

pay the lien in two ways

:

(a) By accepting the deed containing a clause by

which the city assumed and agreed to pay the deed of

trust or mortgage indebtedness as therein set forth.

By taking the deed from the water company, which

was dated March 29, 1892, and accepted by the resolu-

tion of March 5, 1894, approved by the mayor April 2,

1894 [Vol. II, pp. 659-660 and 858-859], the city of

Santa Cruz did then and there and by the authority of
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two-thirds of its inhabitants duly given, as provided in

tlie constitution of California, agree that it would pay

said 89 bonds and the interest thereon; that it would

keep and perform the provisions of said deed of trust

in reference to said sinking fund and with reference to

applying the income of the waterworks to the payment

of the bonds and interest, secured by said deed of trust.

And did also by accepting said deed, agree to set aside

from the revenue of said waterworks sufficient to pay the

annual interest on said bonds.

This also carried with it an implied agreement that

the city, as proprietor of said waterworks, would use

them in the ordinary, usual way in which waterworks

w^ere used, and permit them to produce a revenue.

If the city thereafter broke its obligations in that re-

spect and saw fit to give away the water to its citizens,

it ought not now to be heard to say that no revenue was

produced.

The contract thus ratified by the people and assumed

by the city was a valid contract under such cases as

McBean v. City of Fresno, 117 Cal. 166;

Smiley v. Fresno Co., 112 Cal. 312;

Donald v. Clark, 143 Cal. 176;

Higgins V. San Diego Water Co., 118 Cal. 526.

The amounts which became due by the city to the

mortgagee under such deed of trust and contract are not

shown to have exceeded the annual revenue for those

years nor to have exceeded what would have come in

from the revenue of the waterworks ; and if the city had

performed that contract and collected the revenue and

paid the interest and paid the balance of the revenues
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into the sinking fund, the bondholders would have re-

ceived their money, and the fact that the city broke its

contract, which was valid when entered into, does not

now c.v post facto invalidate the contract or render it

void, but this court can render judgment against the

city on its valid contract. It will hardly be pretended

that if the city should absolutely refuse to collect revenue

from which to pay the interest and the sinking fund of

bonds which it issued, that that fact would prevent the

court afterwards rendering judgment against the city

for the amount of the principal and interest on the bonds.

Indeed, the judgment simply establishes and becomes

conclusive evidence of the validity of the bonds in the

one instance and of this contract in the other and its col-

lection is a subsequent matter.

Higgins V. San Diego, ii8 Cal. 526.

Such an agreement is not invalid as having anything

to do with revenue laws or statutes or constitutions

against indebtedness. Such an agreement is a mere

private agreement by which the money for the water-

works was to be paid out of the income of the water-

works and was valid.

Evans v. Holmes, 91 Northeastern (111.) 723;

City of Joliet v. Alexander, 194 111. 457, 62 N. E.

861.

And the record in the case at bar [Vol. II, pp. 433-

455] shows very clearly that if the revenues of this

waterworks had been permitted to be used, they would

easily have paid off the mortgage debt.

(b) The city did actually issue those negotiable bonds

covering this $89,000.00 debt, and the people undoubt-
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edly authorized and instructed the city to use those bonds

for the purpose of paying the amount of this Hen, and

the people having voted that money with which to pay

it, the city should be compelled to apply it for that

purpose.

If the city has, since 1894, when those bonds were

voted, refused to apply the money so authorized by its

citizens to the payment of this lien, it is its own fault

and it should be liable for the interest accrued subse-

quent to that time and unpaid, and these 89 bonds and

accrued interest constitutes the entire claim sued for in

this action.

It may be that the city of Santa Cruz may be some-

what embarrassed by the prospect of a judgment being

rendered against it for $225,000.00, but as was said in

the case of Higgins v. San Diego, supra, the constitution

did not provide for those cases where the constitution

should not be obeyed, and it is no different from any

other case where a party litigant has by his own numer-

ous acts of wrongdoing brought upon both the court and

himself the labor and difficulty of a complicated situation.

Undoubtedly the people of Santa Cruz when they

voted at the election in 1894, intended that the city coun-

cil should pay the mortgage lien of 89 bonds, and the

fact that they voted at the same time for the sale of

refunding bonds for the purpose of paying those 89

mortgage bonds, is simply corroborating evidence of the

fact that the people intended to pay the 89 mortgage

bonds, and if the officers and agents of the city of Santa

Cruz have seen fit to refuse to sell the refunding bonds

or apply their proceeds to the payment of the 89 mort-

gage bonds, that matter does not excuse the city from
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at this time being compelled to pay the 89 mortgage

bonds.

The people in the election in 1894 did not mean simply

to validate the lien, because the lien was valid as in favor

of the bondholders without any election. The only effect

of the election could be the assumption of an individual

liability by the city of Santa Cruz of the mortgage debt,

the acknowledgment of it as its own indebtedness, and

having acknowledged that and retained the waterworks

and the deed under those circumstances for all these

years, it is now estopped to deny that that was the effect

of such election, and there was at that very election pro-

vision made for the collection of taxes with which to

make this payment. It is idle to say that that provision

was for the payment of the bonds, the proceeds of which

wxre to be used to pay this $89,000.00 mortgage indebt-

edness. The taxes were to be applied by means of the

refunding bonds, but that was a mere instrument; the

real object of the taxes was to pay the 89 bonds.

Following the election of 1894, the city acted in a way

which shows that the city and its inhabitants plainly un-

derstood that the efifect of that election had been to abso-

lutely assume and agree to pay the 89 mortgage bonds,

and that the city had become indebted therefor, because

thereafter the city ceased to collect water rates, and it

could only have done this upon the theory that it felt that

it now had the full power to raise this $89,000.00 bv tax-

ation as distinguished from raising it by the water rates

provided in the deed of trust.

By statutes of California, 1901, page 794, the state of

California has made provision for payment of judgments

recovered against municipalities.
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POINT X.

The City of Santa Cruz is Not Entitled to the Statutory

Right of Redemption for Real Estate in this Action.

In point X, page 60 of appellant's brief, appellant

claims that the court should have made an express pro-

vision in the decree that the city of Santa Cruz should,

on a sale of the mortgaged property, have the right of

redemption provided by the Code of Civil Procedure of

the state of California on the sale of real estate.

In answer to this, we say that the decree does not ex-

pressly prevent the city from having the right of re-

demption, and that matter of redemption is left therefore

to the law. It is not customary, nor proper in a decree

of foreclosure in the state of California, to insert that

the judgment debtor shall have the right to redeem. That

matter is regulated by the law itself, and as there is noth-

ing in the decree to prevent it, if the court is of the opin-

ion that the judgment debtor of this action has that right,

of course no reversal of the decree on that point is neces-

sary.

C C. P., Sec. 726;

Leviston v. Swan, ;^^ Cal. 480-483

;

Hooper v. M'cDade (Cal), 82 Pac. Rep. 11 16.

But on foreclosure of a mortgage on such property as

a waterworks company, the defendant is not allowed the

right of redemption provided by the statutes with refer-

ence to ordinary executions of real estate.

Farmers Loan & Trust Co. v. la. Water Co., 78

Feb. 881

;

Hammock v. Loan & Trust Co., 105 U. S. yy.
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POINT XL
Recapitulation.

In recapitulation, we say that the questions involved

in this case are simply these

:

First: The deed from the city to the water company

was wathin the g-eneral powers of the city to make, and

was not void, and vested the beneficial interest in the

water company, and the city, having placed the water

company in possession under that deed, and held out to

the world at large that the water company had the title,

and had the power to mortgage the property, the city is

equitably estopped from now saying that the deed w^as

void. Furthermore, never having attempted to rescind

the deed, the deed is valid and binding on that ground.

Second: The mortgage lien is as valid as the deed

made from the city of Santa Cruz to the water company.

The bonds were sold for value and the proceeds received

by the water company, and placed upon its land; and,

under these circumstances, neither the water company

nor its grantee can question the validity of the mortgage

lien.

Third: The city having obtained from the City Water

Company the grant of the waterworks and lands in

March and April, 1894, w^hen its assessed value justified

the assumption of that amount of indebtedness, and after

its citizens by a two-thirds vote had ratified and directed

the transaction, and having obtained deed upon the ex-

press promise to pay the mortgage debt, and that

action having never been rescinded during all these

years, the city having remained in possession of the

waterworks, and used them for its own benefit, it is es-
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topped to deny that its action in agreeing to be person-

ally liable for the debt is not binding.

Fourth: The redemption matter has not been passed

upon by the decree, nor has any right of redemption been

cut off, even assuming that the parties in this action are

entitled to the regular statutory redemption.

Finally. During all these twenty-two years not a single

authorized public body of the city of Santa Cruz, nor its

inhabitants at any election, have ever questioned the good

faith or public benefit of the transactions involved in

this case. No one was defrauded of anything. The pro-

ceedings have been open, public, and ratified by the peo-

ple, supported by public opinion of the city of Santa Cruz

during that whole period of time. No rescission has ever

been attempted ; no dissatisfaction has ever been shown.

The value of the waterworks has never been questioned.

The inhabitants of the city of Santa Cruz got the benefit

of the mortgage money, and got it in the way Santa Cruz

herself suggested and originated. Neither the City

Water Company of Santa Cruz, nor the bondholders,

nor the trustee have been guilty of any misappropriation

of the funds, and the city ought not now to be heard to

urge its own irregular methods for its own justification

in refusing to pay the honest value of what it actually

received.

Respectfully submitted,

Edward Mills Adams and

W. M. MiDDLECOFF,

Solicitors for Appellee and of Counsel.

Dated this i6th day of March, 191 2.
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The appellant. The City of Santa Cruz, has appealed

from a decree of foreclosure and sale obtained by this

appellee as substituted trustee under a mortgage or deed

of trust, dated ^Nfay 1st, 1890, made by the City Water

fN)mi)any of Santa (^ruz to the Holland Trust Company of

New York, as trustee, to secure an issue of bonds of the

aggregate autliorized amount of |400,000, of which only

$88,000 were outstanding at the time of the trial (Rec. 166,

167).

The refereiu-es in tliis Itrief are to tlie ]>;iges of the print-

ed transeri])t of record.



Prior to 1889 a portion of the City of Santa Cruz was
supplied with water by a private corporation under the

control of one F. A. Hihn (Rec. 495). The rates were

high and the service extremely unsatisfactory (Rec. 813).

After an unsuccessful attempt to agree with Mr. Hihn for

the purchase of his works (Rec. 786) an ordinance was

adopted on July 2nd, 1888, as follows (Rec. 789) :

"It is hereby- determined and declared that the pub-

lic interest and necessity- of the City of Santa Cruz

demand the acquisition, construction and completion

of a permanent system of water works for said City

including the usual and necessary structures, aque-

ducts, pipes, machinery and reservoirs for the same

and connected Avith its use and of permanent water

rights therefor, and such acquisition, construction and
completion <ire hereby declared to be a public neces-

sity for the City of Santa Cruz.

It is hereby determined and declared that the cost

of the acquisition, construction and completion of such

system of water works and of said water rightj< is too

great to be paid for out of the ordinary annual in-

come and revenue of said City of Santa Cruz."

Thereafter a special election of the qualified voters of

tlie City of Santa T'ruz was called for the purpose of voting

upon a i^roposition for incurring a debt for the ac(]uisi-

tion, construction and completion of a permanent system

of water works and water rights f«»r the use of tlie City

of Santa Cruz (Rec. 790), and such election was held on

August 6th, 1888, and a debt of i?30(),0(IO was autliorized

by the vote of a large majority of the electors (Rec. 795).

There was at that time no limitation upon the power of

the City to incur indebtedness.

On September 21th, 1888, the City took an assignment

of seven contracts for water rights on Laguna Creek which

had been obtained by public spirited citizens (Rec. 793),

together with a suitable tract of land for a reservoir site,

and condemnation i)ro(eedings were directed for the acqui-

sition of one tract of laml, for the ])ur(']iase of which the



Committee had been nnable to agree (rvec. TOO). $30 000

of City bonds were sold to citizens of the State of Cali-

fornia (Rec. 510). About |23,000 wa« paid out for water

ricrht^ and iiRlO,000 for a reservoir site (Rec. ol8), and

legal expenses brought the preliminary cost up to about

140,000 (Rec. 518).

While these steps were in progress an Act was passed by

the legislature of California (upon the solicitation, as was

oiRciaUT charged by the Chairman of the City's Water

Commiitee (Rec. 816), of certain private interests), lim-

iting the indebtedness which cities might incur for water

supplv to five per cent, of the assessed valuation. This

let L passed March 19th, 1889 (Stats. 1889, p. 400).

For that vear the assessed valuation of property m the

Citv of Santa Cruz was $3,245,060 (Rec. 158). The bor-

rowing capacity of the City, therefore, after ^l^e

«^^^f
the «30,000 of bonds above mentioned, was limited to ^16Z,-

053
^

The estimated cost of the water works, according to

the 'specifications of the Cirj Engineer, exclusive of real

estate was |260,000 (Rec. 751). This estimate, however,

owino- to the absem-e of a perfect city map, was f^>^^^d to

be insufficient to provide for the pipe lines inside the City

limits, and changes and additions became necessary (Rec.

818 I

'

Rribert Eft'ev, a former M.iyor of the City, was sent East

to sell the remainder of the bonds (Rec. 514). He c<mld

oet no offer at all for the imrchase of the bonds (Rec. 06 n,

but succeeded in interesting the firm of (V.ffln & Stanton

snfficientlv to have a member of their firm sent to Santa

Cruz (I?ec 517). roffin and Stanton were "bankers, bond

buyers and builders of water works, and railroads and

kindred enterprises" (Rec. 514).

:^rr Street a member of the firm of Coffin .^ Stanton,

went to Santa Cruz and perfected an agreement whereby

tlie Citv was to grant a franchise to a private AA ater C om-

nany for the construction of a system of water works an(

was to execute a deed to such company of the hinds and

water rights which had been acqnired as a preliminary



step (Kec. G45, 649). This Company was to coustriict the

water works in accordance with the plans and specifica-

tions of the City's Engineer, Coffin & Stanton making to

the Water Company all necessai-y cash advances (Rec. 645,

647). Coffin & Stanton were to take over the balance of

the City's bonds remaining nnsold, amounting to |270,000

and were to sell the same to provide funds for the con-

struction of tlie water works, tliere being deposited in

escrow by Avay of security to the purchasers of such bonds

an equal amount in bonds of the A>'ater Company secured

by a mortgage upon all its property and franchises (Rec.

647). Coffin & Stanton also paid to the (Ity |25,000 in

cash (Rec. 512) and agreed that in the event of the failure

of the City to acquire the water works, they would apply

the further sum of |245,00() to the retirement and redemp-

tion of the City's bonds (Rec. 651). It was agreed that

tlie >Yater Company's bonds should be issued in the first

instance to Coffin & Stanton under the following provision

(Rec. 646-7) :

"And said Water Company shall issue to said Cof-

fin and Stanton at various times during the progress

of the work of construction a sufficient numbei- of said

First Mortgage Bonds, as shall be re(|uired to i)ay foi-

the construction of said Water AVorks, said Coffin and

Stanton agreeing to make all necessary cash advances.

It is understood, however, that said "Water Company
shall not at any time issue boiuls in excess of Three

hundred and twenty thousand dollars, except as shall

be hereinafter provided, to wit: That in the event of

any changes or additions to said Water Works sys-

tem, as described in said rcqiort herein referred to, and

then said Water Coni])any shall have the right to issue

a sufficient number of said First ^lortgage Uonds at

ninety cents on the dollar to ])ay for such changes and

additions, and said Water Company shall also have

the right to issue Bonds at a price not below ninety

cents on the dollar to i»ay the interest on any of the



outstanding bonds of said ^Vater Company, except

such outstanding Bonds as are held in escroir here-

inafter referred to."

(\)ffin & Stanton agreed to pay liquidated damages in

the aggregate amount of |350,000 in the event (»f their

failure to perform their cimtract ( Kec. 650, 652 )
.

They

also agreed to procure from sub-contractors additional

bonds in the amount of |150,000 which bonds it was pro-

vided "shall be assigned and delivered to said City of Santa

Cruz as additional security for the fulfillment of this agree-

ment and of the contracts hereinbefore referred to"
(
Rec.

652).

The contract also contained the following provision

(Rec. 648) :

"And when said Water Company shall have fully

completed said Water Works, then said Water Com-

pany shall convey absolutely to said City of Santa

Cruz, all its property, rights, titles and franchises, to

have and to hold forever, subject only to the mortgage

and to the deed of trust f>r cscro, hereinbefore men-

tioned. And said City of Santa Cruz agrees to set

aside from the gross revenue derived from said Water

Works, an amount sufficient to pay the interest on

said First Mortgage Bonds outstanding except those

lield in cscro, and after five years an amount suffi-

cient to form a sinking fund for the redemption of

said outstanding bonds at maturity except as tliose

so lii^hl ill rscio."

Also the following (Rec. 646) :

'^\nd said (ity of Santa Cruz agrees to ])nrchase

said Water Works when the same are c )m]>leted and

to pay for the same, the sum of Three hundred and

twenty thousand dollars, as hereinafter set forth.""

There was no provision in the contract with ies])ect to

the manner of paying the consideration for such purchase

(»ther than the above quoted i»rovisi.m in regard to setting

aside from the gross revenues of the Water Works a.iionnts
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sufficient to pay the interest on the Water Company's bonds

and to provide a sinking fnnd for their retirement. It

also appeared from the context that the price was not to

be exactly |320,000 but was to be e(inal to tlie aggregate

anKmnt of bonds issued under the suVts('(|ueut provisions

of the ccmtract.

The reas(m for this somewhat complicated arrangement

was stayed by ^fr. Etfey as follows ( liec. 521-2) :

'The main idea in issuing these mortgage bonds was

for this reason : The ^^tate Legislature had, at the

session of 1889, put a proliibition in the Act which

enabled cities to issue bonds, which limited the debt

to live per cent, of tlie assessed valuation. The city's

bonds were voted in 1888, in September, I think, and

they were not sold in 1889, at the time this act was

in effect. I menti<med this point to Cottin & Stanton's

attorneys, they holding that as long as the bonds voted,

a i)art of them liad been sold, that the act prohibiting

the incurring of a debt in excess of live per cent, of

the assessed valuation w(mld not affect these bonds;

and it was principally to cover this point which we

expected to be made by the people in Santa Cruz, who

were opposing the issuance of these bonds, and tlie

sale of the bonds particularly

—

Mr. Adams. Q. (Interrupting.) Do you mean Mr.

Hihn?

A. Mr. Hihn, I mean, yes, the owner of the rival

water-works; it was mainly to cover these points I

think that the mortgage bonds were first suggested."

See also, Kec. 499 and olG.

The City Water Com]tany of S;iut:i Cruz was incor-

porated under the supervision of Ci^ffin cV: Stanton (Kec.

519) and a franchise for tlu* (•onstructi(»n and operation

of the water works was granted to Coffin & Stanton ( Rec.

800), and by them duly transferred to the Water Compan\'

(Rec. 596). A deed dated November 20th, 1889, convey-

ing to the AVater Com])any the water rights, reservoir



site aud other real estate was also duly authorized hy the

City Council (Rec. 803), executed and delivered (Rec.

583).

The Holland Trust Company of New York was desig-

nated by ordinance as the Trustee and Depositary of the

bonds of the City Water Company contemplated by the

above mentioned agreements (Rec. 806). A mortgage to

the Holland' Trust Company to secure a series of bonds of

the aggregate authorized amount of |400,000 was duly exe-

cuted and delivered (Rec. 615). |2T0,000 in par value of

bonds secured by this mortgage were deposited with the

Holland Trust Company in escrow as security for the

holders of a corresponding amount of City bonds, with the

right to the holders of the last mentioned bonds to exchange

them for mortgage bonds in the event of the failure of the

City to pay interest upon its b(mds (Rec. 342). Tlie water

works were completed in accordance with the plans and

specifications of the City's Engineer with certain clianges

and additions, and were duly accepted by the City (Rec.

809). All of the |400,000 of the Water Company's bonds

were from time to time delivered to Coffin e^ Stanton (Rec.

328), and up(m the completion of the work they returned

127,000 of these bonds to the Holland Trust Com]»any for

cancellation (Rec. 377), leaving outstanding 103 bonds to

which they claimed to be entitled under their contracts with

the City and the Water Company. Afterwards there was

an account stated between Coffin and Stanton and the City,

in which Coffin and Stanton agreed to surrender fm- can-

cellation all bonds in excess of eighty-nine (Rec. 856).

There is no way of telling from this record whctlier Cof-

fin and Stanton made a profit or not u])on the transaction,

because it does not appear how much they ])aid out for in-

terest during the period of construction, nor wliat was the

cost of the clianges and additions. Those matters were not

in issue in this snit. It must lie assumed, we submit,

in the absence of positive evidence to the contrary, that the

accounts were properly adjusted. According to .Mr. Etfey,

who testified on this i)()int really as a witn(^<s for !lie <h'-

fense, the cosl of constiMU-ting the water works was ^2i)(),-
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000 (Rec. 523 j, making tlic total cash outlay of Coffin and

Stanton |315,000 plus interest (Rec. 512, 499).

In November, 1890, the City passed an ordinance in re-

gard to the management of the water works (Rec. 757),

and appointed a Superintendent and a City Tapper (Rec.

507). From that time the City received all the revenues

of the water works and paid the disbursements connected

therewith (Rec. 453-5). The rates were placed very h»w.

For example, in the year 1895, the rates from all sources

were |11,541.50 (Rec. 438), whih^ it was reported by the

Superintendent of the water woivks (Rec. 444) :

"Upon the basis of the average rates paid for water

in other cities, the earnings of the city works last

year would amount to |28,808.12."

Assuming that the same ])roportion obtained throughout

the period of lifteeu years eud)raced in com]th\inaut's Ex-

hibit No. GO (Rec. 453 ), tlie aggregate saving to the inhabit-

ants of the City of Santa Cruz frcmi the ownership of their

own water works during such period was $3(>8,(>()5.70. In

addition to this the excess of collections over disbursements

annmnted to f40,049.70. A large saving also resulted from

the diminution of fire insurance rates (Rec. 819).

On March 11, 1891, the legislature increased the limita-

thm of indebtedness of municipalities for ac(|uiring public

improvements from five per cent, to fifteen per cent, of the

assessed valuati(m. (Stats. 1891, p. 84.)

:March 29th, 1892, the City Water Com])any of Santa

Cruz executed a deed of the entire water works system to

the City of Santa Cruz (Rec. 044), by which (IimmI it was

recited that

"•The said system of water works has been fully com-

pleted to the satisfacti(m of the party of the second

part, and .said water works have been accepted by it

(Rec. 658)."

Also that a mortgage had been executed to the Holland

Trust Com])any of New Yoi-k as Trustee under which

bonds to tlie amount of .f400,00() in ])ar value had Ikhmi is-
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sued (Rec. 658 j. The lialieiuhiui clantse was as follows

(Rec. 659-60) :

''To Have and to Hold the same aud every part

thereof unto the said party of the second part, its suc-

cessors and assigns, subject, however, to said mortgage

or deed of trust and all the obligations thereby im-

posed, which bonds, mortgage or deed of trust, and

obligations, the party of the second part agTees to pay

and perform/'

At a meeting of the ('ity Council held May 2nd, 1892

it wa.s voted to refer the matter of the acceptance of this

deed to tlie new Council (Rec. 821). At a meeting held

May 23rd, 1892, the deed was referred to the Water Com-

mittee (Rec. 822). By resolution adopted February 13th,

1893, it was ordered that forty per cent, of the amount col-

lected for water rates l)e set aside as a fund to meet the

interest and redemi)tion of the mortgage Ixmds (Rec. 822).

In 1894, the City Council took steps to refund the munici-

pal indebtedness, including the bonds of the City Water
Company to the amount of f89,000 which remained out-

standing. An ordinance was adopted calling a special elec-

tion to submit to the voters of the City the (luestion of

refunding the bonded indebtedness of the City including

said 89 bonds (Rec. 824). In accordance with this ordin-

ance an election was held on ^larch 13th, 1894, at which

538 votes were cast in favor of the i)ropositioii and 57 cast

against it (Rec. 852). The 89 bonds above refc^rred to were

described in the ordinance calling the election as follows

( Rec. 840 ) :

"Eighty-nine (89) first mortgage bonds (with inter-

est thereon from Noveml)er 1st, 1893 ) of the corix)ra-

ti(m, the City Water Company of Santa Cruz, liereto-

fore issued by said corporation, the City >Vater Com-

pany of Santa Cruz which bonds bear date May 1, 1890,

and are of the denominaticm of one thousand (1,000)

dollars each, and bear interest at the rate of six ((5)
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per cent, per amnini, payable semi-annnallv, and are se-

cured by a mortgage or deed of trust upon the property

known as the City Water Works of Santa Cruz, exe-

cuted, by the City Water Company of Santa Cruz as

party of the first part therein, to the Holland Trust

Company of New York as Trustee, party of the second

part therein, and which said bonds (mtstanding were,

at the time of the conveyance by the City Water Com-

pany of Santa Cruz to the City of Santa Cruz of the

property known as the City Water Works, and now

are, a valid lien and charge upon said property known

as the City Water Works, and became thereby a part

of the bonded indebtedness of the City of Santa Cruz."

An ordinance declaring the result of the election was

passed and approved March 15th, 1894 ( Kec S5(h. On
April 2nd, 1804, after the Ixmds in (piestion liad l)een

recognized as part of the indeV)tedness of the City by an

overwhelming popular vo'e, tlie flavor a]»]»rov«'(l a resolu-

tion as follows (Rec. 858-9) :

'^Ordered that the deed of Tlic City Water Company

to the City of Santa Cruz <-onveying the water system

be accepted and that tlie deed be recorded."

The facts involved in tliis ap})eal are in part the same

that were before the Court in Waifr v. Citi/ of xSmifa ("rnz.

89 Fed. 619; Cifj/ of Santa Cniz v. \Vait< \ 98 Fed. 3S7 and

Waite V. Santa Cniz, 184 V. S. 302.

By those deeisifms it ajjpears that in carrying out I he

refunding operation authorized as above described, the City

sustained a loss through tlie failur'> of Coffin \- Stanton.

Doubtless because of a feeling of resiMitment on account of

this lo.ss, the City attempted to revenge itself upon the in-

nocent purchasers for value of the l)onds which the City

had caitsed to be i.ssned, and which it had assumed ;ind

agreed to pay, by repudiating all liability for such bonds

and challenging the validity of the mortgage by which they

were secured.
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Tlie defences relied upon by tlie defendant in the court

l)el()w appear from the opinion of Judge Van Fleet to have

been the following

:

(Ij That the City had no authority to sell the real

estate conveyed by the deed of November 20, 1889,

because it was charged with a public trust (Rec. 193).

It appeared, however, that the property in question

had never been actually used for any public purpose

and therefore came within the City's general power

of alienation {De Motte vs. Valparaiso, 161 Ind. 319).

This point is not urged upon the appeal.

(2) That even if the City had jxjwer to sell it had

no power to mortgage, and that the transaction shown

bv the record was an indirect method of mortgaging

City property (Rec. 191). The Court, however, held

that by the general power to secure the building of

waterworks the transaction was in substance author-

ized, provided the limitation of indebtedness was not

exceeded. This point also is not urged upon the

appeal.

(3) That the transaction taken in its entirety was

an attempt to evade the constitution and the statute

limiting the amount f»f indebtedness which the City

was authorized to incur (Rec. 191 ) . To this the Court

replied that the City never became obligated to pay

anything until it voluntarily took over the works, at

which time the limit of indebtedness had been raised

so as to enable the City to assume the debt. Upon
this point the appellant takes issue with the Court

1k4ow, and this presents the principal question in-

volved in the appeal.

(4) The other points referred to in the opinion of

Judge Van Fleet as not requiring s(«parate considera-

tion, were that the appointment of (leorge AVykrs as

substituted trustee was irregular; tliat the (irder of

revivor was improjier; that the a<-c<»]ttance of the deed
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from tlie City to tlie Water (N)uii)aiiy was not aiitlior-

ized bj' proper corporate action on tlie part of the

Water Company ; that the qnesticm of recognizing the

bonds here sned upon as part of the City's debt was

improperly submitted to the vote of the people, because

not witliin the scope of the Refunding Act, and that

the bondholders were charged with notice of all deeds,

ordinances and other matters of record upon which

the defendant's argument as to illegality rested. Of

these points, all but the last two are aband<med upon

this appeal. In their stead appear other contentions,

not based upon the i)leadings or upon any assignment

of error, and not capable of full discussion because the

record is not made up with a view to their considera-

tion.

FIRST POINT.

The appellant, having' received the full

benefit of its contracts, is endeavoring* to
avoid liability thereon by reason of the al-

leged illegality of its oivn acts. The de-
fense is one not favored by equity and can
be sustained only to the extent that it is

distinctly pleaded and proven and sup-
ported by some unyielding principle of
la"w.

The interest upon the bonds secured by tliis mortgage

has been in default since Novem1»er 1, 1893 (Kec. IfJT).

The bill of complaint was filed October 10, 1898 ( Rec. 89),

after the City had failed to carry out a project for refund-

ing the bonds (Rec. 855). The answer of the City was

most elaborate, covering thirty-seven printed pages exclu-

sive of exhibits (Rec. 90). The complainant's proof, in

view of the nature of the i.ssues joined, was necessarily

voluminous. The City otfered no evidence at all (Rec.

186). The decree was entered May 24, 1911, more than
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twelve years after tlie filing;- of the bill and more than

seventeen years after the default (Ree. 179). The case is

clearly one calling for an application of the principle that

an appellate court will not, for the purpose of reversinir a

judgment, go outside the issues raised by the pleadings or

presume facts, either affirmative or negative, which the

evidence does not conclusively establish.

The assignments of error (Rec. 896 ) distinctly show that

the City has no defense except that founded on the illegality

of its own acts. The transcript of record has been made up

on the basis of the assignments of error, large portions of

the record being omitted as irrelevant to the (juestions

raised by the appeal (Rec. 2-19). The attempt, thereff)re,

of the appellant to cast an atmosphere of decency around

the defense by intimating that the City was defrauded be-

cause it did not receive the full consideration of its con-

tracts or because an excessive number of bonds were is-

sued, should be disregarded. This record is not made up

for the consideration of any '^uch defense, and none such

was presented in the court beh)w as is evident from the

opinion of Judge Van Fleet (Re(\ 181).

Unless the findings of the court below are to be over-

thrown hj mere suspicions, having no atfirmative support

in the evidence, it is necessary to accept as true the state-

ment in the opinion, after referring to the contracts which

the appellant denounces as illegal (Rec. 183) :

"These agreements were fully and in good faith car-

ried out in all their details; the grant of the franchise

to build the works was had ; the defendant Water Com-

pany was organized with all legal formality; a deed

from the City of its water rights and property was

executed to the Water Company; the mortgage of the

latter to the Holland Trust Company was duly and

regularly made and its bonds is.sued thereunder and

delivered as required ; the water works constructed and

installed strictly in accord with the specifications

therefor and accepted by the City, and in due course

the Water Company executed to the City and the latter
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accepted a deed conveying tlie completed works with

all property and riglits of every kind included in the

system and then held by the Water Company. This

deed was made on March 29, 1892 and formal accept-

ance thereof had on that date and the deed was sub-

sequently recorded in the records of the County of

Santa Cruz, at the request of the then City Clerk; and

since said date and the taking over of the property

thereunder the City has operated, used and enjoyed

the water works system thereby conveyed, and its

revenues for its own exclusive benefit and that of its

inhabitants. The deed expressed no consideration

passing from the City to the AVater Company, but it

recited the existence of the mortgage or deed of trust

given by the latter, and the habendum of the deed

reads

:

"To have and to hold the same. and every i)art there-

of unto the said j)arty of tlie second part its succesisors

and assigns, subject, however, to said mortgage or deed

of trust, and all the obligations thereby imposed, which

bonds, mortgage or deed of trust, and obligations, the

jjarty of the second part agrees to pay and perform."

The Circuit Court held the defendant, the (;ity of Santa

Cruz, to be bound liy the bonds and mortgage sued upon

solely by reason of the acceptance of tliis deed ( Kec. 195).

It should be borne in mind that th(» action of I he City in

accepting the deed is not challenged by the appellant in its

assignment of errors u])on the ground tliat it created an in-

debtedness in excess of any limit ation established by law.

Xeither is it challenged upon the gnmnd of any irregular-

ity of procedure. Upon this record it must be assumed

that every step which the municipality could lawfully take

to authorize the acceptance of the deed was taken in due

form and the only objections to the effectiveness of such

action which can be c(msi(lered upon this appeal are those

stated by tlie aiipellant as follows (Rec. 898, 900) :

"8. Tlie Court erred in failing to hold that the

municipal corporation, City of Santa Cruz, had no
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legal power or capacity to assume payment of the obli-

gations (bonds) for the enforcement of which this ac-

tion is prosecuted."

"16. The Court eri*ed in holding that said

municipal corporation, City of fc^anta Cruz, had legal

capacity and power to assume the indebtedness of the

private corporation, City Water Company of Santa

Cruz, evidenced by the obligations sued on in this

action."

In other Avords, the proposition which the appellant

must sustain at the very outset of the appeal is one of a

total lack of power in the municipality to accept the deed.

When the appellant has gotten by that difficulty it will be

time enough to consider the effect of the transactions which

preceded the deed of March 29, 1892.

It is upon this point only that the appellant directly

joins issue with the Circuit Court. All the other assign-

ments of error relate to supposed rulings of the Court

which were never in fact made.

If the City's contention is correct in point of law, of

course the City is not bound by the covenants of the deed;

but it is bound to restore the property, which it acquired

by means of the deed, to its former owner, and to account

for the mesne profits. Such a course of procedure might

entail some further delay in the enforcement of the rights

of these landholders, but it would not operate in the end

to the City's advantage.

The defense of ultra pires is not looked upon with favor

by courts of equity. While in the case of contracts partly

or wholly executed it is generally excluded upon the

ground of estoppel, its application even in the few cases

where it is entertained is closely guarded and demands

strict pleading and proof.

In United states rs. Haniuler-s, 124 Fed. 124, where the

defense to a proceeding to enforce a municijuil lial)il:ty

was based upon an allege<l limitation (;f its power to incur
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indebtedness, the learned Cirenit Conit of Appeals for the

Eighth Circuit said (p. 132) :

"If there is any limitation upon the powers granted

to them by the statutes which have been recited, it

arises upon special facts which have not been pleaded

or proved, such as the assessed valuation of the prop-

erty of the city and the amount of the necessary levy

for current expenses. The limitation has no applica-

tion to the facts admitted and found in the record be-

fore us. In this state of the case the facts regarding

the assessed valuation of the property and the neces-

sary levy for the current expenses of the city consti-

tute matter of defense and the silence of the record

concerning them is fatal to the respondents. Facts

which limit a general liability imposed by statute are

matters of defense and it is not incumbent upon the

complainant to negative their existence either by

pleading or by proof."

To the same etfect are

:

Newport News vs. Potter, 122 Fed. 324.

Doland vs. Clark, 143 (^al. 180.

IJrown vs. Board of Education, 1(13 Cal. 531.

In the case last cited the court said

:

"It is contended by respondent tliat the defendant

had no power to make the contract sued on; but,

surely, when a corporation seeks to avoid its own con-

tract on the ground of its want of power to contract it

must make good its defense of ultra vires by plea and

proof."
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SECOND POINT.

Since in the matter of acquiring* and
manag'ing' water works tlie appellant is

acting* in a proprietary as disting'uislied

from a g>overnm,ental capacity the fact
that it is a municipal corporation does not
entitle it to any different treatment than
would be accorded to a private individual
or corporation relying* upon the same sort
of defense.

The importance of tlic distinction between tlie goveni-

nientiil and the proprietary fnnctions of a nmnicipality

has ]on_<>- been reco_i;nized, and tlie practical application of

it in recent times to the case of a city en<va«»e<l in snpplrinii

water to its inhabitants, has been freqnent.

S(mth (Carolina vs. U. S., 191) U. S. 437, A(>2.

Andit (;o. vs. Lonisville, 185 Fed. 319, 3r)2.

Tnttle Bros. vs. (Vdar Kapids, IK; Fed. S().

(Mty of Winona vs. liotzet, ir;9 Fed. 3l!l.

Pike's Peak Powei' Co. vs. Colorado S])rin_<>s, 105

P>d. 1.

In the case first cited the Snpreme Conrt (pn)te(l with

approval from ]\'esfci'ii Suriiif/t; Finid Society /-.s-. Plt\J(i<lcl-

j)Jiia, 31 Pa. St. 175, tlie following lanii,na_i>e :

"Snch contracts are not made by the ninnicipal cor-

poration 1)y virtue of its powers of local soverei.^nty,

bnt in its capacity of a private corporation. The snp-

plj' of gasli<»lit is no more a dnty of sovereignty than

the supply of water. IJotli these objects may be ac-

complished through the agency of individuals or pri-

vate corporations and in very man^' instances the}- are

accomplished b}^ those means. If this ]>ower is granted

to a borough or a city, it is a special private franchise

made as well for the private emolument and advan-

tage of the city as for the public good. The whole in-
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vestment is the private property of the city, as much
so as the lands and houses belonging to it. Blending

the two powers in one grant does not destroy the clear

and well-settled distinction and the process of separa-

tion is not rendered impossible by the confusion. In

separating them, regard must be had to the object of

the legislature in conferring them. If granted for pub-

lic purjjoses exclusively, they belong to the coiporate

body in its jmblic, political or municipal character.

But if the grant was for purposes of private advan-

tage and emolument, though the public may derive a

common benefit therefrom, the corporation quoad hoe

is to be regarded as a private company'. It stands on

the same footing as would any individual or body of

persons, upon whom the like special franchise had

been conferred."

Citing also

:

Oliver vs. Worcester, 102 Mass. 189, 199.

Lloyd vs. ]Mayor, &c., of New York, 5 N. Y. 309,

371.

^laximilian vs. Mayor, &c., of New York, G2 N. Y.

ICO, Kil.

Bailey vs. flavor, &c., of New York, 3 Hill .~)31.

Brown vs. Vinalhaven, G.") Elaine, 102.

Mead vs. City of New Haven, 10 Coiin. 72.

City of Petersburg vs. Applcgartir.s Administra-

tor, 28 Graft. 321, 313.

Eastman vs. Meredith, 30 N. H. 285.

In Audit Co. r. LouisvUJe. 185 Fed. 319, which was the

case of a contract growing out c»f tlie City's interest in

the stock of the Louisville Water Company, the learned

Circuit Court of Appeals for the Sixth Circuit said (p.

352) :

"It also becomes important to classify the joint

resolution as being on the one hand governmental or

on the other hand proprietary because different rules

of validity are applied to the two classes of municipal
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action. The general rule is well established that,

where a City is exercising governmental powers, it

is closely limited and clear authority for each such

action must be found in the controlling general or

special law of the state but that, when it is exercis-

ing tlie rights of a lU'oprietor in the management of

its property, its counsel and officers resemble the di-

rectors and officers of a private corporation and in a

large degree the powers of these agents and the re-

sponsibility of the City for their acts are governed

by the rules applicable to private corporations."

In TnWc Bros. r. Cedar Rapids, 176 Fed. 86, the learned

Circuit Court of Appeals for the Eighth Circuit, in sus-

taining a contract of the City relative to the acceptance

and grading of certain streets and alleys, said (p. 88) :

"In the exercise of powers which are strictly gov-

ernmental or legislative, the officers of a City are trus-

tees for the public and they may make no grant or

contract which will bind the municipality beyond the

terms of their offices, because they may not lawfully

circumscribe the legislative powers of their succes-

sors. lUit in the exercise of the business powei-s of a

city the municipality and its officers are controlled

by no such rule, and they may lawfully exercise these

powers in the same way, and in their exercise the city

will be governed by the same rules, which control a

private individual or a business corporation under

like circumstances.'"

In r//// of W'inoin, r. liofzrt, 161) Fed. 3l>l, the same

learned Court, in lioldiug the City liable for personal in-

juries resulting from the blast of a Avliistle on its water

works building, said ( p. 333 )
:

"The power of a City to construct and oiterate water

works is not a political or governuieutal but a ])riv:ite

or corporate power granted and exercised not to en-

able it to control its people but to authorize it to fur-

nish to itself and its inhabitants water for their pri-

vate advantage."
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In Omaha Mater Co. c. Vlty of Omaha, 147 Fed. 1, the

same Court said (p. 5) :

"In contracting for the construction or purchase of

water works to supply itself and its inhabitants with

water a city is not exercising its governmental or leg-

islative, but is using its business or proprietary, pow-

ers. The purpose of such a contract is not to govern

its inhabitants, but to obtain a private beuetit for the

City and for its denizens."

To the same effect are the decisions of the same learned

Court in Illinois Trust c6 No f /«{/&• Bank r. Arkansas Vitij,

76 Fed. 271, 282, and Pike's Peak I^oicer Co. i: Colorado

Springs, 105 Fed. 1, 10.

To these authorities may be added

:

Henderson v. Young, 119 Ky. 224,

Kead v. Atlantic City, 48 X. J. Law 558, 562,

Indianapolis v. Gas Light & Coke Co. 06 Ind. 396,

403,

Wagner v. Rock Island, 146 111. 139, 154,

Gas Light Co. v. New Orleans, 42 La. Ann. 188,
'

192,

Commonwealth v. City of IMiiladelphia, 132 Pa.

St. 288,

Safety Insulated Wire cV: ('al)le Co. v. ISaltimore,

6() Fed. 140, 143.

In California, the importance of the distinction empha-

sized in these eases has been recognized from a very early

period.

In Touchard v. Toiuhard. 5 Cal. 307, it was liehl

:

"Although a municipal corporation has delegated

to it certain powers of government, it is only in refer-

ence to those delegated powers that it will be regarded

as a government. In reference to all other of its trans-

actions such as the effect of its ownership of property

in l)uying, selling or granting and in reference to all

matters of contract it must be looked upon and
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treated as a private person and its contracts construed

in the same manner and witli like effect as tliose of

natural perstjus."

In *SV/;j Francisco 0<ts (Jo. v. ^an Fniiicisco, 9 Cal. 453,

it was held that in a coutrovers}- relative to the purchase

of gas the same requirements in respect to the form and

verification of a pleading would apply to the City of San
Francisco as to a private corporation. Judge Field said

(p. 469):

"The purchase of gas involves only the exercise of

a power of a private corporation; it requires no ex-

ercise of any political power. It is as much an act

of a private corporation as if made by a private cor-

porati(Ui. In truth, a municipal corporation, (uitside

of its governmental capacity, is in many respects to

be regarded the same as a private corporation and its

officers and agents through whom it acts must be pre-

sumed to know the contracts it enters into, the pur-

chases it makes and the property it uses."

In (fiof/an r. >>ai( Franci-sco, 18 Cal. 500, Judge Field,

then delivering as Chief Judge the unanimous (tpinion of

the Supreme Court, applied the same doctrine to the ad-

vantage of the defendant corporation. In that case the

Supreme Court uplield tlie title of the City of San Fran-

cisco to lands held by it in its proprietary capacity as

against an act of the legislature directing that certain void

contracts of sale should be carried out by means of con-

veyances to be executed by the Treasurer of the City and

County of San Francisco. The learned judge said (p.

013) :

"So far as municipal corporations are invested with

subordinate legislative powers for local purposes, they

are mere instrumentalities of the State for tlie con-

venient administration of the Government, and their

powers are under the entire control of the Legislature;

they may be qualitied, enlarged, restricted, or with-

drawn at its discretion. But these bodies, says Kent,
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'may also be empowered to take and hold private prop-

erty for municipal uses, and such property is invested

with the security of other private rights.' ( 1 Com.

vol. 3, 275.) 'It may also be admitted,' observes Mr.

Justice Story, in his opinion in the case of The Trus-

tees of Dartmouth College v. Woodward, 'that corpor-

ations for mere public government, such as towns,

cities, and counties, may in many respects be subject

to legislative control. But it will hardly be contende<l

that, even in respect to such corporations, the legisla-

tive power is so transcendant that it may, at its will,

take away the private property of the corporation or

change the uses of its private funds acquired under

the public faith.' (4 Wheat. 694). 'The inhabitants of

the city of New York,' says the Supreme Court of New
York, 'have a vested right in the city hall, markets,

water-works, ferries, and other public property, which

cannot be taken from them any more than their indi-

vidual dwellings or storehouses. Their rights, in this

respect, rest not merely upon the Constitution, but

upon the great principles of eternal justice, which lie

at the foundation of all free governments'."

In Broun v. Boon] of Education. 103 Cal. 531, the Su-

preme Court held, (p. 534) :

"With respect to mere ordinary l)usiness contracts,

a municipal or quasi municipal corporation stands on

the same footing witli otlier corporations. If a con-

tract for the drawing of plans and specifications in

anticipation of the proceedings for the building of a

schoolhouse was entirely beyond the scope of the pow-

ers of the res])(iiid('ut and could not be legally made
l)y it undf^r any conceivable circumstances, then the

point sought to be made by respondent might perhaps

be raised on demurrer; but the position that respond-

ent could not under any circumstances make such a

contract is not tenable."

A consideration of rliesc authorities leads to the same

conclusion as that p<nnted out under tlie preceding First
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Point. Ill respect to the acceptance of the deed of March

29, 1892, not only has the appeUant omitted by its assign-

ments of error to raise any question other than that of a

total lack of power on the part of the City to accept the

deed, but it would have been useless for it to have at-

tempted to raise any other question. A private corpora-

tion by such conduct as is shown in the record would

clearly be estopped from raising any objection which could

have been cured by any act on the part (tf itself or its

members. In like manner the appellant, acting in a busi-

ness or proprietary' capacity, is estopped from urging any

objection which could have been cured by any act on the

part of itself or its inhabitants. It is only in case the City

did not have i)ower to accei)t the deed for any purpose or

under any (onceivable circumstances and could not invest

itself with such power by anytliing short of an act of the

Legislature, that the defense of iilt)a vires may be avail-

aide to it, just as ir would br available to a private corpora-

tion nnd(M- like circniiistanciv^^.

THIRD POINT.

The bonds are neg'otiable and the bond-
holders on whose behalf this suit is

broug'ht are bona fide holders of their
respective bonds for value before ma-
turity, and entitled upon gi:»ounds of public
policy to the hig-hest deg'ree of protection
from the Court.

The bondholders might well have relied upon a presump-

tion of law to establisli their status as bona fide holders for

value before maturity of tlu^ bonds A\iiicli they held.

County of Presidio vs. Noel-A^oung P.ond cK: Sto<k

Co., 212 r. S. 58.

Instead of doing this they aifirmatively proved, as to a

great majority of the bonds, the circumstances under which
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tliej were sold and acquired hy the present owners. The

stipulation at page 158 of the Record showed the owner-

ship of the bonds to be as foHows:

"60 bonds owned by the Municipal Trust Co., Ltd.,

of the par value of |60,000,

12 bonds owned hy the Mortgage Insurance Corpo-

ration, Ltd., of the par value of |12,000,

3 bonds owned by Simeon E. Baldwin, of the par

value of 13,000,

12 bonds owned by Martin's Bank, Ltd., of the par

value of 112,000,

1 bond owned by C. S. Stearns, of tlie par value of

11,000,

being a total of 88 bonds of the par value of |88,000."

The deposition of (Jeorge Parker, (Rec. 207) showed

that he was the Secretary of the Municipal Trust Com-

pany, Ltd., of London, England, and that said (.'ompany

was the owner of -fGO,!)!)!) of the bonds in question, of wliich

125,000. were purchased in 1890, at 00 7c
;
|10,000 in 1893

at 99%, and |25,000. were taken over from the new Munici-

pal Trust Company which had acipiircd the same in 1890

at 90-3/8%. He further testified that he conducted the

business of purchasing said bonds for the Municipal Trust

Company, Ltd., and that lie did not then know wliat was

the assessed valuation of tlie City of Santa Cruz in the

years 1SS9, 18JMI or 1891. (Rec. 212.)

The deposition of Luke Hansard showed tliat he was

manager of Martin's Bank, Ltd., of the City of London,

England, whicli bank, at the time of the taking of the

deposition in 1905 held |12,000 in par value of the b(mds

in (piestion as i)art colbiteral security for a draft at sight

for 120,000 drawn by Coffin .v;: Stanton. (Rec. 211.) He
furtlier testified that at the time when the bank discounted

or purchased said draft he had no knowledge of the as-

sessed valuation of the City of Santa Cruz. (Rec. 217.

)

The deposition of Simeon E. Baldwin showed that he ac-

quired bonds of tlie par value of |3,000. in 1893, paying 97

and interest (Rec. 221) and that nothiini' was disclosed
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to biiii which led him to believe that the bonds were iu ex-

cess of the aiiioniit authorized to be borrowed by the City.

He stated (Kee. 227) :

"I bought the bonds supposing that their position

would be nearly as good as a direct obligation of the

City of Santa Cruz and with no knowledge, notice or

. suspicion of any infirmity in them."

He produced a letter dated October 22, 1894, from the

(nty (Merk of Santa Cruz stating as follows :

''Replying to yours of the 13th inst. would say that

the City of Santa Cruz last March voted to refund the

said debt including |89,000 of mortgage water bonds

that had been legally issued and in April the City en-

tered into a contract with Coffin & Stanton of New

York to take |360,000, 5% Refunding Bonds and take

up the outstanding bonds with accrued interest to

April 15, 1894.''

It is not claimed by the appellant that any of the bond-

holders had actual knowledge of any facts tending to in-

validate tlu^ lien of the mortgage except as the terms of the

original contracts between the City and Coffin & Stanton

were disclosed by the conveyances under which the City

Water Companv ac(iuirea title to its property. The appel-

lant does, however, contend that the bonds were non-nego-

tiable and that by reason of that fact the bonds in the

hands of tlie present hohlers are subject to any defense on

the i)art of tlie City to whicli they would have been subject

if thev had remained in the ownership (.f Coffin & Stanton.

We fail to see the importance (^f this contention from the

(Mty's standpoint because no defense personal to Coffin cV:

Stanton has been pleaded or proven. In the brief of the

appellant, there is indeed the attempt to create the impres-

sion that Coffin .K: Stanton realized an exorintant profit

fr(>ni the transaction, bnt there is no cliarge of fraud or of

breach of Ihe contract on the part of Coffin c^t Stant.m and

certainlv no issue of that kind was tried in the court below

or is presented for decision by the assignments of error
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npon this appeal. The record before the Court does uot

disclose the extent of Coffin & Stanton's profits nor is there

any reason why it should do so. The argument of the ap-

pellant when purged of its extraneous elements amounts

merely to this : The Inrndholders were charged with notice

that their l)onds were issued in pursuance of an illegal

scheme or conspirac}' by reason of the recitals in the deeds

under which their mortgagor acquired its property, and

the appellant is not estopped from defending against the

mortgage on this ground, b}^ its acceptance of a deed recog-

nizing the validity of the bonds, because it had no corpor-

ate power or capacity to accept the deed. If this be a cor-

rect statement of the issues presented by the appeal, the

question of the negotiable or non-negotiable character of

the bonds is unimportant.

Inasmuch, however, as the contention of law presented

in the appellant's brief, if held to be sound, would deprive

substantialh- all the corporate bonds issued in the last

decade of their negotiable character, bringing on at one

stroke a financial disaster of national or perhaps even of

world wide importance, we do uot feel justified in allow-

ing the contention to pass unnoticed.

In substance the appellant's contention is, that because

the mortgage securing the lionds contained a clause where-

by their maturity nught be accelerated in the event of the

continuance for a specified period of a default in the pay-

ment of interest, therefore the bonds were lacking in that

certainty regarding the time of payment which is essen-

tial to a negotiable instrument. In support of tliis argu-

ment the appellant relies upcn Mci/cr r. W'ehcr, 133 Cal.

681, and McVleUund r. Xorfolk Houtheni R. Co., 110 X. Y.

469. The New York authority is easily disposed of. The

Court was there dealing with a claim that the coupons

which formed the subject matter of tin* action as well as

the principal of the Ixmds to which they pertained, were

subject to indefinite postponement of collection by the ac-

tion of other bondholders. It was not the power which the

other bondholders possessed to accelerate the maturity of
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the principal bnt the power which they were a leg^d to have

to defer without limitation the enforcement of all remedies

for collection that led the Court to say that the conpons

were not negotiable instrnments. That this is a correct con-

'tnK-tion oFthe decision in McClelland v. Aor/o//. So.f/.-

a-n R ( 'o. is apparent not only from the face of the decision

hut from the construction placed upon it by the Appellate

Division in Atlantic Tm-^t Co. v. Crystal Water Co., i2

App. Div. (N. Y.) 539. The mortgage there under consid-

eration contained the provision ( p. 547 )
:

"That in the event that the party of the first part

shall fail for a space of ninety days to pay the semi-

annual interest as agreed when the same shall become

due on anv of said bonds after the presentation and de-

,,,,,1 for^>ayment .f said coupons, then ,.r i.. either

of such events the whole of the principal of all of the

outstanding bonds hereby secured shall at the option

of the holders of such bonds become due and be pay-

able and the lien hereby created may be enforced for

tlie whole debt."

XotwiHistandiug this provision the learned Tnurt said:

(p. 540)

-The bonds were negotiable instruments (McClellan

V Xorfolk Southern R. R. Co., lid X. Y. 469, 475, 476)

and the holder thereof is regarded as is the holder of

a bill or note of the same character."

The deeision in Mnjcr r. Wrher. 133 Cal. 681, nmy Imve

vested upon anv one of three grounds and it is difficult to

del ermine from the decision, upon which ground .)r gr.mnds

the majority of the ccmrt relied:

(a) The mortgage there in .luestion which was c.m-

-
^trued as part of the note contained a provision where-

bv a reasonable attorney's U^^ was added to tbe

amount of the debt in case an action was brought for

its collection. ^
Tl.is, una,.,- a in-ic- ,l,.,isi..„ of tlio Ccm.f ^vas suffi-

cient iu itself to dei>i-ive the note of ne!;..tn,lMht.v.
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(b) The iiiortgago also contained a provision where-

by the maturity of the note might be accelerated in the

event of default in the payment of interest.

(c) Because of the provision in the Code of Cali-

fornia that there should be but one action for the

recovery of any debt secured by mortgage, and because

the maker of the note could not be required to pay any

part of the debt until after a sale of the mortgaged

premises and the ascertainment of a deficiency, the

Court said

:

"The liability is therefore contingent and dependent

upon the fact whether upon the sale of the mortgaged

premises there shall be a deficiency."

Since the appellant does not contend that the latter

ground of decision sliould apply to corporate bonds intend-

ed to pass from hand to hand as a basis of credit, the

negotiability of wliich is establislied as part of the general

commercial law of the country, there seems to be no reason

why it shouhl be contended tliat tlie first two grounds of

decision api)ly to such bonds. Negotiability has been at-

tributed to obligations of this cliaracter not because tliey

come technically within tlie description of negotiabU' in-

struments, but upon grounds of public policy. As was

said hy ^Ir. Justice Clifford in S))iit1i v. ('OKiifi/ of Sac, 11

Wall. 139, 150:

"Bonds for tlie payment of money with interest

warrants attached, are now universally classed Avith

bills of excliange and promissory notes as negotiable

instruments, and as such are everywhere encouraged

as a. safe and convenient medium for the settlement of

balances among mercantile men, and any course of

judicial decision calculated to withdraw such iustrii-

ments from the operation of tlie general rules of com-

mercial law usually applied in controversies respecting

the title to the same, or to restrain or impede their free

and unembarrassed circulation, Avould be contrary to

the soundest principh'S of public policy."
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Tlio question of negotiability is a ([uestion of general com-

mercial law with regard to which Federal Courts are not

bound bv local decisions.

Mercer County v. Hackett, 1 Wall. 83,

CudahY Packing Co. v. State Natl. IJaiik, llU Fed.

538.

In tlie case last cited tliere is a very al)le discussion, too

long to be here quoted, as to the basis of the decisions re-

garding negotiability. The spirit of it may be gathered

from the following extract (p. 542) :

"The rule requiring certainty in commercial paper

was a rule of commerce before it was a rule of law. It

requires commercial not mathematical certainty. An
uncertainty which does not impair the functions of

negotiable instruments in the judgment of business

men ought not to be regarded by the courts."

There is nothing in the Civil Code of California which

would warrant a decision that a" provision in a bond or

promissory note making the date of maturity in some re-

spects dependent upon the will of the holder necessarily

destroys its negotiable character. Section 3087 provides

:

"A negotiable instrument is a written promise or

request for the payment of a sum of money to order or

bearer in conformity to the provisions of this article."

Section 3088 provides

:

"A negotiable instrument must be made payable in

money only and without any condition not certain of

fulfillment except that it may provide for the payment
of attorney's lees and costs of the suit in case suit

may l)e brought thereon to compel the ])ayment there-

of."

The exception was added in 1905 ai)parently to avoid tlie

effect of the decision in Meyer v. Weher. It will bo ob-

served that this definition says nothing in icgard lo the

date of payment.
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Section 3091 provides

:

"A negotiable instniment may be with or without

date and with or without designation of time or place

of payment."

Section 3099 provides

:

"A negotiable instrument which does not specify the

time of paj-ment is payable immediatelj'."

There is nothing in this statute which prevents a stipula-

tion for the periodical payment of interest or which pro-

hibits a provision that the principal shall be due upon any

default in the pa3'ment of interest, or in any event not later

than a designated date. If the principal is to certainly

become due within a specitied time, that satisfies the re-

quirement that tlie instrument shall be payable without

any condition not certain of fulfillment.

It has been held that a provision for accelerating the ma-

turity of a note at the election of the maker did not destroy

its negotiability and the same ruling has been made where

the acceleration of maturity was not dependent upon the

action of either i)arty but upon a drawing by lot.

Dickerman v. Xortliern Trust Co. 17() V. S. 181,

194,

Unhm Loan & Trust Co. v. S(mtlieni California

.Motor Road Co. 51 Fed. 810,

Union Cattle Co. v. Internaticmal Tr. Co. 149

Mass. 492,

Riker v. Manufacturing Co. 14 K. 1. 402.

In view of these decisions theie seems to be no reason

why the fact that the acceleration of maturity is based

upon the maker's default instead nf liis ehn-tion should

destroy the negotiability- of the instrument. The provi-

sion is one which adds to the security of the holder of

the instrument, gives him a greater choice of reniedies and

a greater certainty of collection. It is intended to make

the instrument not less available but more useful as a basis

for commercial transactions. There is no reason why it

should detract from negotiability.
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In Dirkerniun r. Northern Tr. Co. 17G U. S. 181, the

Court said, with reference to the objection that the bonds

there under consideration were not negotiable (p. 194) :

''This objection is also unsound. The bonds were

payable 'to the bearer, or, when registei-ed, to the reg-

istered owner thereof;' were declared to be due on or

before December 1, 1901, and were redeemable by an-

nual drawings conducted under the supervision of the

Trust Company. It was not known which bonds it

would redeem in anj^ one year, as this was to be de-

termined by drawings ; but its promise was to redeem

all of them before December 1, 1901. f^onsidering the

nature of corporate bonds, and the difficulty of re-

deeming so large a number and amount upon any one

day, we do not think the fact that they were redeem-

able by instalments, determined by drawings, impaired

their negotiability. Promissory notes much more in-

definite as to their time of payment have been held

to be negotiable, Stevens v. P>lunt, 7 Mass. 210; Good-

loe V. Taylor, 3 Hawks 158; Cota v. IJuck, 7 :Metc.

588; and in Goshen, kc, Turnpike Road v. Hurtin, 9

Johns, 217, it was held directly 'that a prtmiise in

writing to pay a certain sum' in such manner and pro-

portion, and at such time and place, as he shall from

time to time re(iuire, is a promissory note."

In Union Loan d Tr. Co. c. Hoiithern Cnlifornia Motor

Road Co., 51 Fed. 840, the decision was written by Judge

Ross and related to the negotiability of a b;»nd made and

payable in the Rtate of California which contained a pro-

vision for redemption at the option of the obligor at any

semi-annual interest period. After reviewing the provi-

sions of the Cixil Code of California wliich were deemed

to be applicable to the situation the learned jndge said:

(j). 849) :

"In support of the position that the bonds in (pics-

tion were not negotiable there are also cited cnses in

which it was licld that a pi-ovision reserving li> tlie
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payee of a note the liglit to extend the time of pay-

ment indefinitely renders sneh notes non-negotiable.

But, clearly, sneh cases are not applicable to a case

like the present, where tlie nltimate time of payment

named in the bond must certainly come. As already

obseryed, the clause in question, considered in connec-

tion with the context, renders tlie instrument shnilar

to a promissory note, made payable on or before a

certain designated day."

This court is presumed to take judicial knowledge of

the general usages of the business world. A clause giying

to the trustee or to a majority of the bondholders the right

to declare the principal of a series of corporate bonds due

at the expiration of a certain period after default in the

payment of interest, is a customary provision in corporate

mortgages securing bonds of the kind which are intended

to pass freely from hand to hand as the basis of credit or

commercial transactions. It is as much a matter ;»f course

as the power of entry or the right to release property not

needed in the corporate business. A draftsman who should

draw a mortgage not containing such a clause would l)e

deemed unskilful in his profession. Within the last decade

bonds containing such a provision to the amount probably

of not less than a billion dollars have been issued and

sold in the United States. To deprive all of these lK)nds

of negotiability, even for a brief interval, by a decision

which would be looked upon throughout the world as a

presumably correct statement of the general commercial

law of the United States, would be a calamity of wliich

it would be difficult to predict the consequences.
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FOURTH POINT.

The orig-inal contracts between the City,
Coffin and Stanton and the Water Company
were properly and lawfully made. Such
stipulations on the part of the City as are
construed by the appellant as ultra vires
were fully and voluntarily performed by
the City and cannot now be urg'ed to in-
validate the franchise g'ranted and the
deed made in the exercise of the City's un-
doubted powers.

A portion of tlie argument of the appellant iiroeeeds

npon the gronnd that the City is not bonnd by its accept-

ance of the deed of March 29th, 1892, because it already

had title to cvei ythiug that the deed pui'ported to c(»nvey.

This is cleaily nnt true in respect to the franchise granted

to Cotfin & Stanton and by them assigned to the (Mty

Water Company, nor is it true Avith resjXM-t to the jiipes

and mains laid pursuant to such franchise in public streets.

Title to these was not derived from the City's deed of No-

vember 20, 1889.

Uut even if the claim be confined to the real esiu'e which

was originally conveyed by the City's deed of Novend)er

20, 1SS9, it is wholly lacking in plausibility. That real

(^stat(^ had been acquired by the City at a cost nor ( xceed-

ing |40,0(f0 ( Ivec. 518) and had been incieased in \alue

to five or six times that amount through the expenditure

of money raised by the Water Company through tlie in-

stiumentality of Coftin & Stanton ( liec. 745). Title to

it could not have been regained by the City in 1S90 or in

1SD2 up')n the mere ground of the illegality of the con-

tra<'ts undei' which the original conveyance A\as '.aade.

In considei'ing the legality and effect of the transaction

undei' whirh the City Water C()mj)aiiy .ic((uire(l its title

to this real estate, it is im])ortant to beai- in iiiiiid two

jn'ovisioiis of the Civil Code of California.
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Section 1042 provides:

"Several contracts relating to the same matters, be-

tween the same parties and made as parts of substan-

tially one transaction are to be taken together."

Section 1643

:

"A contract must receive such an interpretation as

will make it lawful, operative, definite, reasonable and
capable of being carried into etfect, if it can be done
without violating the intention of the parties."

Viewed in the light of these reciuirenieuts, the original

transaction out of which the title of the City Water Com-

pany arose must be deemed to be a tri-partite arrangement

between the (Mty, the firm of Coflin & Stantim and the

Water Company expressed in tlie following documents:

(a) The contract dated September 16th, 1889, be-

tween the City of Santa Cruz and the firm of Coffin &
Stanton (Rec. 584, 645).

(b) The agreement dated September 23rd, 1899, be-

tween the City of Santa Cruz and the firm of Coffin &
Stanton (Rec. 590, 65(1).

(c) The ordinance approved October 28, 1889, grant-

ing to Coffin & Stanton a franchise to construct and
maintain a system of water works (Rec. 800).

(d) Deed dated November 20, 1889, from the City

of Santa Cruz to the City Water Company of Santa

Cruz.

(e) Assignment of franchise dated June , 1890,

from Coffin cS: Stanton to the City Water Company of

Santa Cruz (Rec. 596).

From these documents, omitting all uicre forms and cere-

monies, such as the payment of money to the City and its

immediate repayment (Rec. 512), it may be seen that the

substance of the obligation assumed by the respective par-

ties was as follows

:

The City agreed

:

(1) To grant a franchise for the construction, mainte-

nance and ojjeration of a system of water woi'ks to the
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Water Company through Cotti" & Stanton as interme-

diaries (Kec. 645-6).

(O) To convey to the Water Company clear and imen-

cumtered rights to at least three-quarters of the riparian

rights t<, Laguna Creek, or at least three-quarters of the

,vater o( said Creek, together with a clear right of ^vay

throughout the entire system for the laying of a 1 neces-

sary ;ipes or mains, and a clear title to all lauds neces-

sary for reservoir sites or other incidental purposes (Eec.

649).

(3) To deliver to Coffin & Stanton |270,000 of its 5%

Bonds, of which only about $132,253 were within the stat-

utory limitation of indebtedness (Eec. 158).

(4^ To purchase the water works upon their completion

bv acceptino- a deed thereof and paying the outstanding

i;„ds secured by lien thereon, by means of sinking fund

payments derived from the revenues of the water works

(Rec. 512).

Coffin & St.\nt(in on their part agreed;

,n To pay to the City 125,000 in cash (Rec. 512).

(o, To cause the City Water Company to be incorpor-

ated and to assign to it the franchise granted by the (
ity

of Santa Cruz (Rec 646).

,3, To cause the Water Company to construct a water

works system in conformity with the specitications pre-

pared bv the City's engineer and to guarant,.e lull .

-

formance of the obligations .,f the Water Con.pany .n that

regard (Rec. 645-6, 640).

(4) To advance all moneys necessary to pay for the con-

struction of the water works, including any Changes or

admtions that might be agreed to. and a'Hnteres dvn - g

the period of construction on the outstand.ng b,m,ls of Ihe

Water Company (Rec. 646-7).
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(5) To cause |2T0,000 of the bonds of the Water Com-

pany to be deposited in escrow under a deed of trust to

secure or fortify the bonds of the City of like amount deliv-

ered to Coffin & Stanton; such ^^'ater Company' bonds to

be cancelled from year to year as the City's bonds were

redeemed (Rec. 647-8).

((>) In the event of tlie failure of the City to acquire the

water works by purchase, then to apply the sum of |245,-

000 to the retirement and rcMlemption of the City's bonds

outstanding and for the repayment to the City of any pay-

ments that may have been made (m said bonds (Rec. 651).

(7) To guarantee performance of all their own obliga-

tions and those of the City Water Company by covenants

for liquidated damages in the aggregate amount of |350,-

000 and to procure additional bonds to the same effect

amounting to |150,000 from sub-contractors (Rec. 649-52).

The Water Company agreed:

(1) To carry out the contract of Coffin <S: Stanton for

the construction of the watei' works system according to the

specifications of the City's engineer, with such changes or

additions as should be agreed to, the money for such ])ur-

poses being advanced by Coffin c^ Stanton (Rec. (547).

(2) To execute a first mortgage upon all its pr(>perties,

rights and franchises to secure a series of bonds not ex-

ceeding |400,000 (Rec. 646).

(3) To issue to Coffin & Stanton from time to time such

a number of bonds as sluuild be re(iuired to pay for the

construction of the water works, not exceeding f320,000

in par value; provided that to meet the cf)st of changes and

additions and to i)ay interest on outstanding bonds of the

Water Company during the period of construction, addi-

tional bonds might be issued to Coffin ^V: Stanton at a ])rice

not. below ninety cents on the dollar (Rec. 646-7).

(4) To permit the City of Santa Cruz to collect and re-

tain the gross revenues from the water works, exce])t an
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amount sufficient to pay the interest and sinking fund re-

quirements upon the bonds of the Water Company not held

in escrow (Eec. 648, 507).

(5) Upon completion of the Water works, to convey the

same to the City of Santa Cruz, subject only to the mort-

gaoe above mentioned (Rec. 648).

It will be seen that all the stipulations on the part of

Coffin & Stanton and of the Water Company were legal

and hitra vires. One of the stipulations on the part of the

City of Santa Cruz was void as being in conflict with the

statutory limitation upon its power to incur indebtedness,

namely, the agreement to deliver bonds in excess of |132,-

253 (Rec. 158, 510). The appellant contends also, upon

what we regard as an erroneous construction of the con-

tract, that the City's agreement was also void as imposing

upon the City lialulity for the outstanding bonds of the

AVater Company. These agreements on the part of the

City, however, were not immoral or vKtlum in .se: they

were at most ultra vires.

A contract which is ultra rires is not for that reason

alone to bp regarded as immoral or illegal.

Asliltury Ry. Carriage Co. vs. Riche, L. R. 7 H. L.

053.

Bissell vs. :\[icliigan Soutliern etc. R. Co., 20 N.

Y. 258.

It becomes important, tlierefore, to consider the effect

of a contract containing numerous stipulations on each

side when it is discovered that some, but not all, of tlie

stipulations of one of the parties are iiJtra rires or void for

any other reason not involving positive illegality.

The ]-ule upon this subject is well stated in l*a(jr on

Coirl rdcfs, Vo]. 1, Sec. ~)1{), ;is foUov.s:

"If A makes a promise to I> consisting of two or

more covenants upon valuable and legal considera-

tion, and one of the covenants made by A is void by

»
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reason of its subject matter, but not illegal, then the

legal covenant can be enforced whether the contract

is severable or inseverable."

Without attempting an exhaustive citation of authori-

ties in support of this proposition, it is sufficient to refer

to the following

:

United States vs. Bradley, 10 Peters, 343.

Gelpcke vs. Dubuque, 1 Wall. 220, 222.

Oregon Steam Nav. Co. vs. Windsor, 20 Wall. G4.

Chicago, etc., E. Co. vs. Pullman Southern Car

Co., 139 U. S. 79.

McCuUough vs. Mrginia, 172 U. S. 102, 114.

In re Stowe, 23 Fed. Cas. 200.

Western Union Tel. Co. vs. Kansas Pacific K. Co.,

4 Fed. 284.

Western Union Tel. Co. vs. Burlington, etc., R.

Co., 11 Fed. 4.

Illinois Trust & Savings Bank vs. Arkansas City,

7G Fed. 271, 280.

Lincoln Savings Bank vs. Allen, 82 Fed. 148, 152.

U. S. Trust Co. vs. Mercantile Trust Co., 88 Fed.

155.

Glucose Sugar Ref. Co. vs. Marshalltown, 153 Fed.

G20.

Jackson vs. Sliawl, 29 Cal. 2(>7, 272.

Mack vs. Jastro, 120 Cal. 130.

Osgood vs. Central ^>rniont By. Co., 34 Vt. 343.

Fort Dodge Elec. L. & P. (^). vs. Fort Dodge, 115

Iowa, 568, 576.

iMonroe Water Works Co. vs. Monroe, 110 Wise.

11.

Trentman vs. Wahreiiljurg, 30 lud. App. 313, 315;

65 N. E., 1060-1061.

It will be useful to refer briefly to the facts involved in

a few of these decisions. Vnlied tSfates Ti-tist Co. vs. Mer-

cantile Trust Co., 88 Fed., 140, was a decision of this

Court. The case cnme u]) upon the petition of a receiver
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for instructions in regard to the legal effcet of a contract,

whereby the Southern Pacific Railway Company undertook

to sell and the Atlantic & Pacific Railway (,\)mpany under-

took to buy a certain line of railroad in the State of Cali-

fornia, and whereby it was provided that until the con-

summation of such sale and payment of the purchase price

the railroad in cpiestion should be leased by the Southern

Pacific Company to the Atlantic & Pacific Company under

certain provisions set forth in the contract. In answer to

the objection that the agreement was ultra vires and void,

this Court said (p. 155) :

"There is no good reason why, if parties choose so

to contract, they may not agree to lease a property,

and upon the happening of a future act or contingency

mature the lease into a sale. We conclude, tlierefore,

that the agreement of August 20, 1881, was of the dual

character referred to and had a twofold purpose; or,

in other words, it operated as an executory contract

of sale, but until the consummation of the sale it was

agreed that there slnmld be a lease of the property.

This view disposes of the contentit)n of counsel for

appellant, earnestly pressed on the court, that if the

agreement be regarded as a contract of sale it is void,

because under the laws of California, as is cimtended,

railroad companies have no power to sell their roads

or any part thereof. But whatever may be the law

of California on that (luestion, and assuming for the

purposes of the case, although not deciding, tliat such

is the law, this would not aftect and invalidate the

agreement of August 20, 1881, insofar as it operates

as a lease. Tliat a contract may be void in i)art and

valid in part is elementary law. A\'e have seen liow

studiously the two features of the agreement, viz., that

of sale and of lease, were kept separate and distinct.

Assuming, therefore, tliat the agreement is void as a

contract of sale, .still it would be valid as a lease."

In lUino'iH Trust <(• S(iriii</.s Jiank cs. Arkftiisas Citi/, TO

Fed. 27], decided by tlie Circuit Court of A])])eals foi-
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the Eighth Circuit, the question arose as to the effect,

upon a contract between a niuuieipality and a gas com-

pany for the construction of water works, of a stipulation

giving to the gas company exclusive rights in the public

streets. The court said (p. 280) :

"If the gas company stood at the initiation of the

execution of this contract defending against its

specific performance on the ground that the city had

no power t(> make its right to use these streets exclu-

sive, that defense might deserve some consideration,

but now the gas company has constructed the works.

It has executed the contract on its part as far as it

has been possible for it to be executed. The exclu-

siveness of its right for the use of the streets of the

city was granted for its sole benefit. If it has not re-

ceived this benefit, the city suffers no loss. The only

effect upon the city is that it gets the water works for

a less price than it agreed to pay for them. Xo reason

occurs to us why under this state of facts the gas com-

pany or its successors may not waive the receipt of

the exclusive right and recover the remainder of the

consideration which the city promised to pay it. The

grant of this exclusive right was neither immoral or

illegal; it was merely ultra rires."

In Fort Dodfie Elect r\<- JJi/Jit d- Poircr Co. r.v. Fort

Do(li/c, 115 Iowa, 5(>S, the ([uestion presented related to

the effect of a contract for paving. The city at the time of

making the contiact was aln^ady iiulclttcd up to tlie con-

stitutional limit. Some of the paving specified in the con-

tract was to be paid for by special assessments on abutting

property, while another i)orti(Hi would have to be paid for

by the city out of its general v(wenues. It Avas claimed that

the whole contract was void. The Sui»r(Mne Court of Iowa,

however, said (p. 576) :

"It is contended by the city that in view of the con-

stitutional limitation on the power of the city to con-

tract indebtedness to an amount in the aggregate ex-

ceeding five ])er centum on tlie value of its taxable
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property (Constitnti.m, Arti,!.. U, W.tum 3, fl.c

Uole contract tor this paving was vo,(l, tecat.se it

bound itself tliereby to pay for the paving ,n front of

the pnlilic s(|,iare and at street intersections (lieing

already indebted to the constitntional limit) hnt ^v.

do not think that q«esti,>n is in this case The yahd-

itv of the obligation of the city so far as it attempted

directly to create this indebtedness has not heen raised,

„or could it be; for, as yve understand the record, this

part of the cost of the improvement has been paid. And

even if it had not been paid, there is no reason why

the contractor should not take advantage of any por-

tion of the contract in his favor which the city had

the power to make, and it had undoubtedly the power,

even though indebted up to the constitutional limit,

to contract for street improvements so tar as they could

be and were t,. be paid tor by special assessments on

abutting property. City of Clinton vs. ^^ a hker, 98

Iowa, 055. It is not for the city to object to the valid-

itv of the contract so far as it was valid on the ground

that it also attempted to assume obligations thereby

which conld not be enforced."

N„ ,|nestion arises in the .-ase at bar with respect to t^,e

enforcement of those stipulations on the part of the c.ty

yyhich are claimed to have been in excess "' »« P"-^- ^'

one is suing the .-ity for any portion of tl,e |2, 0,(100 ot

bonds whi,-b it issued t„ Coffin & Stanton >o one is at-

tempting to enforce the city's obligation to imrdnise the

,-ater w^rks upon the terms prescribed ,n the confac .

When the city pnrcl,ased ,hc water works it did so v n -

tarilv, and when it paid the bonds issued by it ,u IVs.., m

excels of the statutory limitation then cntrolliug lassum-

ii„. that such bonds have been paid, of which there ,s no

evidence), it did so volnnlarilv.
,„.,,•„.,,

The Muestion here pres,M,ted is whether the city can, at. i

fnll pertonnance of the original c.ntract by all parties

annul its o«n dcd upon the ground tha, the agreeme t

which led to its execution was associated ,n Ihc same con-
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tract with other agreemeuts which were ultra cires, but

which the city has since voluntarily performed. The mere
statement of such a question constitutes an answer.

It must be borne in mind that the parties to this trans-

action were not acting recklesslj- or in ignorance of the

law. The Act of March 19, 1889, limiting the bonding

capacity of the city to live per cent, of the assessed valu-

ation was the very cause of the difficulty from whicli the

City was endeavoring to extricate itself by this arrange-

ment. Coffin tV: Stanton were experienced bankers, accus-

tomed to dealing with municipal bonds '(Kec. 514). All

parties to the transaction knew perfectly well that under

the law as it then stood the City cnuld not bind itself to pur-

chase the water works npon their completion for the sum
of 1320,000, or any other sum. The Water (^)mpany could,

however, upon such good and valuable considerations as

were furnished by the lawful portions of the City's con-

tract, bind itself to sell the water works to the City u])on

their ccunpletion for the stipulated price.

The Water Company on its part was perfectly safe in

performing its contract, because having both the legal title

and the actual possession of the works, it felt sure of the

protection of the law so long as it stood always ready to

carry out its agreement and attempted U) obtain no un-

fair advantage. The City's bonds, so far as thoy exceeded

the statutory limitation of indebte<lness, were fortilied and

secured by the deposit of mortgage Ixtnds constituting a

direct lien on the water works. Delay on the City's part

in completing the purchase could not ])rejudice the Water
Company, because the interest and sinking fnnd i)aynients

on its bonds were provided for out of the water revenues.

The City on its part was ])rotected against loss by a

variety of considerations

:

(a) A moral certainty existed lliat the legislature wonld

be induced to modify the statute fixing the limitation of

indebtedness; a statute which, if not brought about in the

manner suggested in the repoi't of the Chairman of the

Water Committee (Kec. 810), w^is at least manifestly ill-
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suited to the needs of this particular coinmimitv. 8uch

expectation was justified by the action of the legislature,

within eighteen months, in increasing the limit of indebted-

ness from five per cent, to fifteen per cent, on the assessed

valuation.

( h) The works were of a permanent nature and could not

be transported to any other locality, nor diverted to any

other use than that for which the City intended them.

(ci The City had the agreement of a firm of bankers

of high standing, in case the City for any reason should

not acquire the water works, to advance moneys up to

^245,000 for the purpose of redeeming and retiring its

water bonds; and it had also |2o,000 in casli which it

could .set aside for the same purpose if it chose, together

with bonds from sub-contractors in the sum of |150,0()()

to the same effect.

(d) In addition to all (»ther securities, the City had the

rate making power conferred upon it by tlie Constitution

of California, together with a well-founded belief that in

determining the reasonableness of rates which it might

establisli, property and money contributed by itself would

not be counted as part of the investment of the A^'atcr

Company.

It may be well in this connection to cite the provisions,

of the California Constitution in resjtect to the regulation

by municipalities of the rates of water companies:

"The use of all water udw appropriated, or that

may hereafter be appropriated, for sale, rental, or dis-

tribution, is hereby declared to be a public use, and

subject to the regulati(m and control of the state, in

the manner to be prescribed by law; jirovidcd. that

the rates or compensation to l)e collected' by any

person, company, or corjxnation in this stat(^ for the

use of water sui)plied to any city and county, or city,

or town, (»r the inhabitants thereof, slial! be fixed,

aiiiniallv, by llic Ijoard of siijx'i-visors, ov city ami
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count}', or city, or town council, or other governing

body of such city and county, or city, or town, by
ordinance or otherwise, in tlie manner that other or-

dinances or legislative acts or resolutions are passed

by such body, and sluill continue in force for one year

and no longer. Such ordinances or resolutions shall

be passed in the month of February of each year, and

take effect on the first day of July thereafter. Any
board or body failing to pass the necessary ordinances

or resolutions fixing water rates, where neeessar\>

within such time, shall be subject to peremptory

process to compel action, at the suit of any party in-

terested, and shall be liable to such further processes

and penalties as the legislature nuiy prescribe. Any
person, company, or corporation collecting water rates

in any city and county, or city, or town in this state,

otherwise than as so established, shall forfeit the fran-

chises and water-works of such person, company, or

corporation to the city and county, or city, or town,

wliere the same are collected, for the public use."

Constitution Article XIV, Section 1.

AVhen the circumstances are considered, it will be ap-

parent that all parties to the contracts under considera-

tion were acting prudently and reasonably with a view to

just such a modification of the limit of indebtedness

as was afterwards actually obtained. Contracts entered

into in anticipation of a change of law which will make

their performance possible are n(>t ulfid rircs or contrary

to public policy. Their enforcement is simi)ly postponed

to the time when the anticii)ated change of law occurs.

New Haven & Northami)ton Co. vs. llaydeu, 107

Mass. 525.

Count}' of Portage vs. Wisconsin Central II. R.

Co., 121 Mass., 4()0.

Scottish Northeastern R. Co. vs. Stuart, 8 Macq.

H. L., 382.

Norwich vs. Norfolk R. Co., 4 i:i. & Rl. 410.
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The appellant's cliaractciizatiuii of the acts of the par-

ties, under the conditions disclosed by this record, as being

''clumsy attempts to evade and circumvent the law" is as in-

ac<nirate as it is uncharitable. The municipal authorities of

that time were probably at least as saj-acious and law-

abiding as those of the present day. Instead of evading

the law they carried its provisions to their logical cou-

clusion. The legislature had in effect said to them "You

must be served by a private company or go without water."

The contracts now under consideration enabled the City

to reply ''We cannot go without water, and therefore we

will l>e served by a private company, if ^e must; but it

will be a company which builds the water-w(U-ks according

to our specifications, operates them under cmr supervision

and stands ready to turn the title over to us when we are

able to accept it."

It is (mr contenticm that upon u fair construction of the

various documents making up the contract, it is perfectly

apparent that purchase by the City was intended to be

(,])tional and not obligatory. V\nm a superficial ccmsidera-

tion of the fii^st part of the contract of September 16th,

1889, without regard to the latter part or to any of the

other ccmtracts, it would, of course, appear that the pur-

chase of the water-works was intended as an unqualified

obligation of the City. lUit when it is seen that in the con-

tract of September 23rd, 1889, whi.h formed a part of the

same transaction, (Rec. 651) express provision was made

for the failure of the City to acquire the water-works, and

that such failure was treated not as a breach of the ccm-

tract but as involving an alternative m(4hod on the part of

Coffin cV Stantcm for the perf<.rnmnce of their undertaking,

it becomes evident that a closer scrutiny of the documents

is ie,|uired in order to arrive at the real intention of tlu'

])arties.

The language of the agreement ..f September K.rh, ls>.>.

is as follows ( Ilec. 646) :

-And said City of Santa Cruz agices 1 .
purchase

said water-works when the same are complctc.l and to
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pay for the same the sum of |320,000 as hereinafter

set forth/'

It is necessary to examine the entire remainder of the

agreement in order to find if possible some meaning for

the words "as hereinafter set forth" that will make the

provision above (jnoted, in the language of the California

Code "legal, operative, definite, reasonable, and capable

of being carried into effect." The agreement provides,

among other things (Rec. G48) :

"And said City of Santa Cruz agrees to set aside

from the gross revenue derived from said water-works

an amount sufficient to pay the interest on said first

mortgage bonds outstanding, except those held in es-

crow, and after five years an amount sufficient to form

a sinking fund for the redemption of said outstanding-

bonds at maturity, except those so held in escrow."

This is a method of payment which does not involve anj-

personal liability on the part of the City but only the ad-

ministration of a fund to arise out of the water-works them-

selves.

Winston v. Spokane, 12 Wasli. r)24,

If this be construed as the provision for payment referred

to in the contract (Rec. (346) by the words "as hereinafter

set forth," tlie construction meets tlie i(M|nirenients of the

law of California and makes the whole contract lawful and

operative. It will be obserAed that no other method (»f pay-

ment is Iw any provision of the contract made obligatorj'

upon the City. There is nothing in the contract which at-

tempts to bind the City to a cash payment or even to an

assumption of the outstanding indebtedness. There are

express words binding the NA'ater Company to convey,

(Rec. 648) but no express provision other than that quoted

in regard to the manner of paying the consideration. Time

is not made of the essence of the contract and it is, in effect,

left to the discretion of the City to demand and receive

a deed of the water-works whenever in its judgment the

time is ripe for taking over the legal title.
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Thu« construed, the arraugemeiit entered into by the

City bears a strong analogy to the numerous eases in which

it has been held that a municipality, unless restrained by

some specific i^rovision of law, may lawfully use its monej'

or propertj' or grant a franchise or enter into a contract

performable by means of its current revenues for the pur-

pose of acquiring a contingent or optional interest in works

of a public character, in which its inhabitants have a bene-

ficial interest and over which it has a certain measure of

legislative control.

Fidelity Trust & Guaranty Co. v. Fowler Water

Co. 113 Fed. 5(30,

City of Centreville v. Fidelity Trust & Guaranty
Co., 118 Fed. 332,

Doland V. Clark, 143 Cal.-17G,

Town of Klamath Falls v. Sachs, 35 Ore. 325,

Windsor v. Des^Ioines, 110 Iowa 175,

lUirlington T\'ater Co. v. Woodward, 49 l(twa 58,

P»ailey v. Sioux Falls, 10 S. Dak. 231,

Stedman v. City of P.erliii, 07 Wis. 505.

In Fidelity Trust & Guaranty Co. v. Fowler ^Vater Co.

113 Fed. 500, it appeared* that the Town of Fowler, having

voted to construct water works and being unable to do so

without incurring an indebtedness beyond the constitu-

tional limit, passed an ordinance granting a franchise to

a Water Company to construct the works in accordance

with certain specifications. It authorized the Company
to issue a series of bonds secured by a mortgage on the

plant. It further contained a contract by wliich the Coiii-

paiiy was to furnish a number of tire liydrants, for wliich

the Town agreed to pay a stipulated rental semi-annually,

the same to be paid direct to the Trustee for the bondhold-

ers; such rentals being sufficient in amount to keej) n]» tlic

interest on the bonds and to ])rovi<le for their ])ayiiient in

thirty annual instalments. The ordinance further cun-

tained a provision giving the Town an ojjtion to ]»ui-cliase

the water-works within thirty days after their completion.

It was held bv Jndiic r.AKER. that llie ordinance ^^as valid
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and that the bonds and mortgage were secured by a valid

lieu upon the franchise and water-works system. He held,

it is true, that the subsequent purchase of the water-works

by the Town by taking a deed subject to the mortgage

debt was unauthorized, but this was because the Town at

the time of the purchase was already indebted up to the

full limit prescribed by the Constitution. If the Town had

waited, as did the City of Santa Cruz, until its borrowing

capacity Avas so enlarged by statute as to enable it to make

the purcliase witlunit exceeding the lawful limit of indebt-

edness, no objection to the transaction wouhl have beeu

found l)y the Court.

In City of Vcufrei-lUe v. FUlcJHy Trust d- (juaninty Co.,

118 Fed. 332, the decisi(m of Judge Baker above stated

was followed by the (Mrcuit Court of Appeals for the

Eiglitli drciiil. In tliat case it appeared that the City

of Centreville was authorized by statute to contract for a

supply of Avater from a water c(unpany and to levy a tax

to pay for the same. It entered into a contract with a

water comi)any, by which it agreed to levy such a tax in

each year within the statutory limit, as would be required

to pay the rental for a certain nund)er of tire hydrants to

be maintained by the comj^any for a term of years. It

further agreed to pay such rentals directly to the trustee

of the mortgage which the water company was to execute

to secure an issue of l)onds. and it Avas agreed tliat sucli

payments should be applied exclusively upon the interest

and principal of the bonds. The Court held that tlie con-

tract was valid and on the subse(iuent completion of tlie

works and execution of the nKU'tgage, the riglits of the

parties therein became fixed and the riglit of tlie mort-

gage trustee to enforce payment of the rentals for the

benefit of the bondholders was not affected by the option

reserved to the City by the contract to purchase the works,

whether such option could lawfully be exercised or not.

The Court sairl (p. 336) :

"The option to the City to purchase the water-

works on specified terms within thirty days after their
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completion and acceptance was a provision separate

from and independent of the other provisions and

stipulations of the contract. It imposed no obliga-

tion on the City and did not increase its indebtedness

a farthing. The option reserved was to exercise the

discretion of the city council as to whether or not it

should do an act which was neither illegal nor im-

moral, but merely, as it is claimed, beyond its legiti-

mate power and authority under the circumstances

then existing. If so, the option while not acted on

was harmless, and the presumption would be that

when the time should arrive for the city council to

exercise its discretion in respect to the option, if it

then found that it could not lawfully make the pur-

chase, it would refrain from attempting to do so."

In JXjhni^l V. Clark, 143 Cal. 170, it appeared that the

City of Sacramento entered into contracts with the appel-

lant for installing a system .)f police telegrapli and fire

alarm telegraph for the use of tlie (Mty, under a contract

of lease during a period of five years; the City l)eing given

the privilege of purchasing the plant and system at any

time during such period for a specified sum. The agrewl

rental f(U' the whole period of five years was more tlian the

purchase price. The majority of the Court disregarded

entirely the option of purchase, saying (p. ISl
)

:

"In order for these contracts to appear void under

the constitution it must appear that an indebtedness

or liability has hevu incurred for some year exceed-

ing tlie income and revenue provided for such year.

In order for tliem to be void under the charter it must

appear that a liability has been created against the

fund in excess of the amount of money existing in the

fund. Neither proposition appears liere. There may

be ample funds to pay the rental wlien it accrues as

provided in the contracts if it ever should accrue*

In hlawath Fnlls v. Sarhs, :\r> Or. BlT), it appcMrcl that

the power of the Town of Klamath Falls to contract m-



50

debtediie.ss for water was limited to |10,000. It made an

agreement with a contractor whereby he was to erect

water-w orks, receiving in part payment therefor the sum of

110,000. The Town was given an interest in the property

commensurate with this payment, together with an option

to acquire the property at specified periods upon paying a

price to be estimated upon the basis of the net annual in-

come of tlie works. It was htdd that such an agreement

did not violate the statutory limitation of indebtedness,

and that the deliveiy of the Town bonds to the contractor

in order to obtain an interest in tlie works was not invalid

as being a mere bonus to the contractor. In regard to the

first objection, the court said (p. 347) :

"The board, however, had only incurred a present

obligation of |10,000, and at the end of ten years it is

quite probable it can assume the additional obliga-

tion, if it does not provide a fund in the meantime for

the payment of the bonds in full or in part, without

overreacliing the charter limitation of indebtedness."

In regard to the se<-on(l objection, tlie ('(mrt said (p.

346) :

"Whatever might be said of the ordinance, it does

not provide for a bonus to Gates, in the sense that it

is a mere gratuity, as he has contracted for aud has

given soiiietiiiiig of value to the town in return for the

bonds and his limited franchise."

In BiiiJcy V. SUni.v Foils, U) S. Dak. L>31, it appeared that

the defendant (Mty, wliich had no capacity to incur further

indebtedness, was about to enter into a contract for the

purchase of certain boilers for which an imperative neces-

sity was conceded to exist, wliich contract was to provide

that the boilers were not to be paid for until an appropri-

ation should be made and warrants drawn on a special

fund to be created by taxation, and tliat the seller would
not ask or receive of the city, any warrants or money for

boilers until the appropriation should be made. In deny-
ing an injunction asked l)y a taxpayer against the passage
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rf t„e l.r,.,.o«.d r-esohUion the Court '-^W "1-" «^"^

autlioritv .>f llurlinyton Wutcr Co. v. 11 ooc/irard, 49 lo xa,

58 hat the propose! contract did not create a debt wthn.

the sense ot the constitutional provisions htuitms muuici-

nal indebtedness,

'in >S7e.Z...H^ V. 0/./^ o/ Berlin, 97 Wis. 505, the C^urt

considered the validity of an ordinance <,ranting a fran-

chise to a water con.pany, providing for tUe renta ot a

nnmber of fire hydrants and containing an option author-

izing the city to purchase the water works within six

months after their completion at a price equal to the

amount of the bonded indebtedness of the water company

and in addition thereto, the amount which the enlargement

of the plant shonld cost in excess of such bonded indebted-

ness.
•

In a suit brought by a taxpayer who sought to eu-

ioin the carrving out of the contract and to set aside the

ordinance on the ground that it was beyond the power ot

the city to enact the same, because thereby a debt was

created in excess of the constitutional limit, it was heh

that the contract to pay rent for the hydrants was valid

and enforcible, notwithstanding the option reserved

\fter deciding that the contract for the payment of annual

hvdrant rentals did not create a debt but was only a cur-

r;nt expense to be paid as the water was furnished, the

Court held that the option clause in the ordinance created

uo liabilitv and imposed no obligation. The Tourt said

ip. 512):

'qt is clear that the city has not exceeded its con-

stitutional limit to contract city indebtedness. The

city is under no obligation to buy the water-works

constructed under the franchise in (piesthm. It has

simply stipulated for an option to buy the same on

the terms stated, as it may find it prudent or advan-

taoeous for it to do so or not. It may decline to pur-

chase whenever the proper time for that purpose ar-

rives, and this will put ;iH end to the entire matter.

In (^itn of No/rr// linul v. Rrjjnol^ls, 155 Ind. Til, it a])-

ppnred that the (Mty of South T.end by an ordt-
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nance dul}' accepted, entered into a contract with one

James Oliver by which it was provided that he should

erect a suitable building for a city hall, at a cost not ex-

ceeding 175,000, upon a lot owned by the City. The build-

ing when completed was to be leased to the city for twelve

years with a right of renewal, at an annual i-ental of |7200

which the city agreed to pay annually. Oliver gave and

the city reserved an option to purchase tlie building at the

termination of the lease, or at any time during the term.

In a taxpayer's suit brouglit to enji;in the city from carry-

ing the ordinance into effect, the Court said

:

"The only contract of the city is to pay an annual

rent of f7,200, which is admitted to be only a fair

rental value for said building. Under said

contract the city is under no obligation whatever to

pay anything for the erection of said building, or to

purchase the same when erected. If it should at-

tempt to exercise its option to purchase said building,

but cannot do so without violating the constitutional

limitation as to becoming indebted, it nu\v be enjoined

from exercising such option. Xo facts are alleged in

the complaint showing that tlie current revenues of

the city will not be sufficient to pay the indebtedness

for rent under said contract each year when tlie same
comes into existence, including all otlier expenses for

which the city is liable. The allegations of the com-

plaint do not show, therefore, that said contract

creates any indebtedness in viobition of the constitu-

tion."

In the case at bar it slionld lu^ rciiiciiilK'rcd that no one

ever attempted to treat the clause in i('gar<l ti) the City's

purchase of the water-works as anything other than an

option. Under the doctrine that every man knows the

law, it is conclusively i»resnmed that every party to the

transaction knew that the clause could have effect only

as an option. So to ccmstrue it, merely adds a further

provision for the City's benefit to a contract which would

be perfectly fair and eqnitable in its operation, even iu
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the absence of siu-li a provision. The pnrcliase having heei*

consummated and the City being in possession of the prop-

erty with no intention of giving it up, the cpuistion whether

tlie purcliase was optional or obligatory may fairly be re-

garded as academic. To relieve the City from payment of

the agreed consideration upon any such ground would be

clearlv unreasonable.

FIFTH POINT.

Whether the orig-inal contracts between

the City and Coffin & Stanton be looked

upon as positively illeg-al and immoral or

merely as ultra vires, still it was not pos-

sible for the City, being- a party to those

contracts, to have any relief ag-ainst the

transaction after it was fully executed.

There is so little foundation for the contention that tlie

contracts in (luestion were immoral or illegal in the more

odious sense that we shall do little nuu'e than to cite the

leading autliorities in regard to that branch of the hypothe-

sis.

Ill St. hoiil^ R. Co. rfi. Tcrre Haute, etc.. R. Co., 14.)

V. S., 407, Mr. Justice Cray said:

^qf the contract is illegal, affirmative relief will not

be granted against it at law or in equity, unless the

eontract remains executory or unless the i)arties are

considered not in equal fault, as wIumi the law vio-

lated is intended for the coercion of the one party and

the protection of the other, or where there has been

fraud or o])i)ressiou on the part of the defei)dant."

See also

:

Ager vs. Duncan, 50 Cal., 325.

Vulcan Powder Co. vs. llercnles Powder Co., 00

Cal., 510.
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Hartin vs. Wade, 37 Cal., 168.

Hill vs. FreemaD, 76 Ala., 200.

Ellis vs. Hammond, 57 Ga., 179.

Traders Nat. Bank vs. Stere, 165 Mass., 389.

Brindley vs. Lawton, 53 N. J. Eq., 259.

Phoenix Bridge Co. vs. Keystone Bridge Co., 142

N. Y., 425.

Metcalf vs. American School Furnitnre Co., 122

Fed., 115.

Illustrations of the operation of the principle in the eases

of a variety of contracts forbidden by law are as follows:

A sale made on Sunday

:

Myers vs. Meinrath, 101 Mass., 366.

Smith vs. Beam, 15 N. H., 577.

A deed given to compound a felony

:

Schermerhorn vs. Tallman, 14 N. Y., 94.

Inhabitants of Worcester vs. Eaton, 11 Mass., 368.

Williams vs. Engelbrecht, 37 Ohio St., 383.

Gambling contracts

:

Warren vs. Hewitt, 45 Ga., 601.

Blattenberger vs. Holman, 103 Pa. St., 555.

Staples vs. Gould, 9 N. Y., 520.

Indemnifying bail

:

Dunkin vs. Hodge, 46 Ala., 523.

Corrupting an attorney

:

Dake vs. Patterson, 5 Hun, 558.

Merwin vs. Huntington, 2 Conn., 209.

Deceiving the Court:

Bolt vs. Eogers, 3 Paige, 154.

Randall vs. Phillips, 3 Mason, 378.

Illicit slave trade

:

Hoover vs. Pierce, 27 Miss., 18.
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Illicit liquor dealing:

Marieuthal vs. Scliafer, Iowa, 223.

Where the objection to a contract is not that it is posi-

tively illegal, but only that it is ultra mres, the same rule

prevails.

Union Trust Co. vs. Illinois Midland R. Co., 117

U. S., 468.

Pennsylvania K. Co. vs. St. Louis, etc., R. Co., 118

U. S., 316.

Central Transp. Co. vs. Pullman Palace Car Co.,

139 U. S., 56.

Holmes Mfg. Co. vs. Holmes & W. Metal Co., 127

N. Y., 252.

Miners' Ditch Co. vs. Zellerbach, 37 Cal., 543.

Long vs. Georgia Pacific R. Co., 91 Ala., 519.

Parish vs. Wheeler, 22 N. Y., 494.

In Thomas vs. Railroad Company, 101 U. S., 71, the

learned Court refers, at page 77, to "the principle that re-

quires that contracts Avhich though invalid for want of

power have been fully executed, shall remain as the foun-

dation of rights acquired by the transaction."

Miners' DlU'h Co. vs. Zellerhavh, 37 Cal., 543, is one of

the leading cases upon this subject. It appeared that the

trustees of the plaintift' had executed a deed to the Eureka

Lake Water Company, defendant's predecessor in title,

of all the property of the plaintitf c(mipany. The finding in

respect to the manner in which this deed came to be exe-

cutefl was as follows
(
]). 557) :

''There was also a regular annual meeting of the

stockholders of the Miners' Ditch Company on the sec-

ond Saturday of September, 1860, that being, the time

prescribed by the by-laws of the company for the reg-

ular meeting of the stockholders. The meeting ad-

journed for two weeks. At or about tlie time to wlucli

this meeting had adjourned there w:>s m inecting of

either the stockholders or the trustees or bolli. The
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testimony does not show clearl}' the exact character

of this meeting-—that is, whether it was of the stock-

holders or trustees; but it is clear that there was a

meeting of either one or the other, or both. At this

meeting a resolution was passed authorizing the trus-

tees to convey the property of the Miners' Ditch Com-

pany to the new corporation to be formed, viz., the

Eureka Lake Water Company."

The consideration for tliis conveyance was the payment

of the debts of the Miners' Ditch Company, amounting to

over 190,000 (p. 559), and also a certain amount of stock

of the Eureka Lake AVater Company. Pursuant to the

resolution the deed was executed and delivered, and the

Eureka Lake Water Company took possession of the prop-

erty and made improvements thereon to the extent of

about 150,000 (p. 559). In deciding adversely to a suit

by the cori)oration to recover the property upon the ground

that the sah' was ultra rirei^, the learned Court said, by

Sawyer, C. J. (afterwards an honored Judge of this Cir-

cuit), at |)ag(^ f)0()

:

"We know of no instance in which the grantor has

been able to recover at law when the contract has been

fully executed as in this case. A fortiori he would not

be entitled to relief in equity. V*\^t in tlie worst view

that can be taken for the defendant, the maxim ap-

plied in suits on illegal executory contracts, in pari

delicto potior est conditio possidentis, or defendentis,

would apply and justify an afiirmance of the judgment.

But the defendant is in a better position than if sued

on an executory contract. ( >^ee Schermerhorn vs. Tall-

man, 14 N. Y., 141.) The contract is fully executed

on both sides and the transacti(tn closed between

them."

In that case the corporation sued at law to recover the

property. The equities were drawn into the case by the

answer of the defendant, and the judgment expressly de-

termined that plaintiff had no right, title, interest or es-
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tato wiiatsoever in the property conveyed, and that all

claims or pretenses of the plaintiff to the same were "wholly

unjust, invalid and unfounded, either in law or eciuity""

(p. 563).

This decision has freciuently been cited with respect in

the Federal courts, and was in the following cases followed

as an authority upon the precise principle involved in the

present discussion.

I)Oard of Comm'rs. vs. Cornell University, 57 Fed.

153.

Citizens' State Uank vs. Hawkins, 71 Fed. 371.

Louisville Trust Co. vs. Louisville, etc., R. Co.,

75 Fed., 467.

In Tjong vs. Georgia Pacific R. Co., 91 Ala., 519, an ac-

tion was brought to procure the cancellation of a deed

which the complainant had executed to the defendant cor-

poration, on the ground that the corporatifm had no power

to acquire and hold the lands conveyed. The learned T'ourt

said :

"It is a. thoroughly well-settled law that a party to

an iiltrc vires executory contract made with a cor])ora-

tion is not estopped to set up the want of corporate

capacity in the premises, either by the fact of contract-

ing, whereby the poAver to contract is in a sense ad-

mitted or recognized, or by the fact that the fruits or

issues of the contract have been received and enjoyed;

and this, though the assault upcm the transaction

conies from the corporation itself. * * * But where

the contract is fully executed—where whatever was

contracted to be done on either liand has 1)een done

—

a different rule prevails. In such case the law will not

interfere, at the instance of either party, to undo that

which it was originally unlawful to do, and to the

doing of which so long as the contract lo that end

remained executory, neillier ])arty could liave coerced

the other."
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To the same effect are Packet Co. vs. Moore, 121 Ala.,

379, a case of ultra vires purchase of stock; and l>>hahan vs.

Tethero, 114 Ala., 401, a case of an ultra vires loan on mort-

gage, followed by foreclosure.

In Lestapies rs. Iiu/nihaiH. 5 Pa. St., 71, Cliief Justice

Gibson said (p. 81) :

"True it is that an illegal contract will not be ex-

ecuted; but when it has been executed by the parties

themselves, and the illegal object of it has been accom-

plishd, the money or thing which was the price of it

may be a legal consideration between the partie.s for

a promise, express or implied ; and the Court will not

unravel the transactiou to discover its origin."

In Parish rs. Wheeler. 22 N. Y., 494, in sustaining the

title of a railroad company to certain canal boats which

it had ac(|uired by an ultra rircs transactiou. Chief Judge
CoMSTOCK said

( p. 508 } :

"Contracts with corp<)rations make in excess of their

powers, which are purely executory on both sides and
where no wrong will be done if the parties are left

in their previous situation, I am willing to agree

should not be enforced because such contracts contem-

plate an unauthorized diversion of corporate funds,

and therefore a breach of private trust. But the exe-

cuted dealings of corporations must Ix^ allowed to

stand for and against both the parties when the plain-

est rules of good faith so re(|uire.'''

In Thoftipsoii OH Corponitioiis. >;(>023, the learned author

says

:

''It is a principle of universal applicati<m that when-

ever an illegal, immoral or i)rohibite(l contract has

been fully executed on both sides the law will not lend

its aid to either of the parties for the purpose of un-

raveling it and enabling him to recover what he may
have lost through it. In such cases the governing

maxim is, /;/ jxiri (Iclido potior est conditio defend-
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cutis. ^Vben, therefore, a contract with a corporation,

the making of which is bej^ond its granted powers, has

been fully executed by both parties, neither of them

can assert its invalidity as a ground of relief against

it."

It seems clear, therefore, that if the (ity had attempted

in 1892, instead of accepting a deed of the water works

system according to its contract, to gain possession of the

water works property by legal proceedings, npon the

gronnd that its original deed executed in 1889 was void

because constituting part of a scheme to subvert or evade

the law, the principle expressed in the cases above dis-

cussed would have c(mstituted a complete answer to sucli

an attempt.

The situation which would have arisen in such an event

bears a strong resemblance to tliat considered by tlu^ Su-

])reme Tourt of C'alifornia in inhiois Trust d- Sariin/s liiuik

rs. Pacific Railwai/ Co., Ill CaJ., .U2. In that case it was as-

sumed by the Court that the acciuisition by the Pacific Kail-

way Company of the property of the Los Angeles Cable

Railway Company was ultra vires. The question presented

was as to the validity of the bonds and mortgage issued by

the Pacific Railway Company after acquiring the property

of the Cable Railway Company, and for tlie purpose of pro-

viding funds wherewith to carry out its ultra rircs eon-

tract. The Court assumed that the bondhohlers were

charged with notice of the nature and puri)ose of tlie trans-

action and yet held tliat the vali<lity of their boiids w;is

not affected thereby. Tlic Court said
(

i). :U:i ) :

"There was mithing ciiminal or against good morals

in the effort of tlie Pacific Railway Com])any to ac-

(juire the entire plant and franchise of the Cabh' Rail-

waj^ Company; at the most it was an attempt at some-

thing beyond the charter p;)wers of the com])anies ami

forbidden by (-(msiderations of i)ublic policy, but that

was a vice which infected only the contract of tlie two

c(»r])orati(»ns. The issue and dis]»osition of bonds I:i
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third persons coustitiited a series of transactions each

resting on a new consideration and connected only

indirectly with the contract between the corporations.

Admitting-, as urged by appellant, that the holders had

notice of the purposes of the Pacific Railway Com-

pany, yet they did nothing to promote those purposes

by parting with their property on the faith of its

obligations ; they do not found their right of recovery

on the illegal contract between the companies ; and in

our opinion they are not affected by it.''

In like manner it may well be contended in the case at

bar that the bonds and mortgage which form tlie basis of

the present suit constitute the subject matter of an inde-

pendent transaction, which is not aftected by the ultra rires

character of the agreements which preceded their execu-

tion. The case falls squarely within the principle that

when an illegal or uUra vires contract has been executed

in whole or in part, the resulting status may be the subject

of valid contracts even as between the parties who stand

in pari delicto.

Lestapies vs. Ingraham, o Pa. St. 71.

Planters' Bank vs. Union Bank, Ki Wall. 483,

Brooks vs. Martin, 2 AVall. TO,

Pennsylvania R. Co. vs. St. Louis, &e., R. Co., 118

U. S. 290.

A fortiori the subject matter of such an executed trans-

action may be the subject of a valid lien in favor of third

persons advancing money in good faith for a purpose which

is lawful and beneficial to the public.
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SIXTH POINT.

The City of Santa Cruz had leg'al power
and capacity to accept the deed of March
29, 1892, and to assume the indebtedness
therein specified as the consideration of

the gi:*ant.

The tieceptaiice of tlie deed, assiiiuiug it tu be intra vires,

liad two importaut consequences:

(aj It estopped the City from questioning rhe valid-

ity or amount of the lieu of the mortgage to which the

convej-ance was expressly made subject.

American Water AVorks Co. vs. Farmer's L. cV: T.

Co., 73 Fed. 956, 902.

Alvord vs. Spring A'aUey Cold Co., KhJ (Jal. 547.

Weaver vs. McKay, 108 Cal. 546.

Foster vs. i'.owles, 138 Cal. 346.

Jones on .Mortgages, 5^744.

( b I It made tlie City directly and primarily liable to

the Itondhohlers for the nmrtgage debt, wliich was as-

snmed as cimstitnling tlie entire ])nrchase ])ric(\

Johns vs. \Mls<.n, 180 U. S. 440.

This decision of (lie Supreme Court, constrning the

Code of Arizona, ^^lli(•ll is practically the same as that

of California, is of course comdusive. It is snp-

])orted by

Williams vs. Xaftzger, 103 (^al. 438.

The foregoing lu-opositions we do not understand to be

coiitested by tlie ai)i)ellant. The ])osition of the ,a])pellant

is that he'cdti.sr the acceptance (d' the deed involved these

momciitons co]ise(|m'nces, therefore, the City 1i;m1 no poweT'

to accejtt. The (jnestion ])reseiited is tlie fniidameiiTal oiu*

of tlie City's (wn iiower, and not one of the extent of ai'-

llioi'ity delegated bv the City to any of its officers or as
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to tlie manner of delegatini^- sudi power. For example it

does not involve the question whether the proposed action

was or was not submitted to a vote of the electors. That

is a question which relates not to the power to incur the

debt, but to the method in wliicli it was incurred {BeU vs.

Waynesboro. 105 Pa. St. 299 ) . Non-compliance with statu-

tory requirements in that reiiaid is a matter of affirma-

tive defense {(irJjKke vs. Duhuque. 1 Wall. 175, 223). No
such defense was pleaded, nor is any such (piestion pre-

sented by any assionment (f error, ^loreover, the estoppel

arising- from long-continued possession under the deed ex-

tends to every defense Avhicli rests upon the action or in-

action of the (Mty itself, as distinguished frnui the oniissinn

of the State to delegate adequate power in the jiremises.

Pendleton County v. Amy, 13 AVall. 297.

Upon the same fo(>ting exactly stands the (piestittn of

the provision of an adequate tax to pay the principal and

interest of the del»t. It is a question which does not go to

the substance of the power itself, but only to the method of

its exercise (Uoirland vs. t^npevvisors, 109 Cal. 152). The

City having had the benefit of the transaction, is estopped

as against Jtoini fida holders of the bonds, to ])lead as a

defense its own inaction in this regard (Xational Life Ins.

Co. vs. Board of Education, 62 Fed. 778). No attempt has

been made in this case to plead such a <lefense. nor is any

such question ]>resented by the assignments of error.

The matter of limitation of power to incur indebtedness

stands on a slightly different footing because it is an actual

limitation and not a mere condition or regulation as to the

method of exercising the power. It does not rest merely

upon municipal action or inaction and hence is not gov-

erned by the same rules in i-es]»ect to esto]q)el whi<h apidy

to the last two defenses above discussed (Dillon, ^lunicipal

Corporations, §922). Any objection on this ground, how-

ever, is a matter of affirmative defense (Fnit«Ml States vs.

Saunders, 124 FcmI. 124). No question of this kind in re-

gard to the act <>f the City in assuming the indebtedness

here considered has. however, been raise<l by ])l(»a or as-
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si<.iinient of m'or. Tl.e staHit..ry limit l.ad been raised

from 5 per cent, to 15 per cent, of the assessed valuation

1,Y Act taking effect March 11, 1891 (Stats. IW, p. ST).

There is no question raised in regard to the general

power of the City of Santa Cruz to acquire, own and oper-

ate water works. The provisions of the special act re-in-

corporating the City of Santa Cruz (Stats. 1876, p. 189)

are quoted in the appellant's brief (p. 50). The power to

''construct wells and cisterns and aipieducts to supply the

city with water" would appear to be broad enough to en-

able the city to acquire, own and operate water works of the

modern type.

Tlie power of the City to inciy^ndebtedness was not

derived from its own charter from a general law

(Stats. 1889, page 399, as amended, Stats. 1891, p. H7).

The most material sections of this Act are as follows

:

-Sec. 1. Any city, town or municipal corporation

incorporated under the laws of this state, may as here-

inafter provided wcur inflehfeflness to pay the cost

of anv municipal improvement or for any purpose

irhaferrr requiring an expenditure greater than the

amount allowed for such improvement by the annual

tax levy.

"Sec. 2. Whenever the legislative branch of any city,

town or municipal corporation shall, by resolution

passed by vote of two-thirds of all its meml)ers and

:,pprc»ved bv the executive of said city, town or munic-

ipal corporation, determine that the public interest or

necessitv demands the acquisition, construction or

completion of any municipal buildings, bridges, water-

works, water rights, sewers, or other municipal im-

provement, the cost of which will be too great to be

]»aid ont of the ordinary annual income and revenue

of the municipality, they may, after the publication

of such ordinance for at least two weeks in sonie

news])aper jmblislied in such munici]»ality and at their

next regular meeting after snch publication (.r at an

adjourned meeting, by ordinance passed by the vote
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of tw(»-tliii<ls of all its meiiihers, and also approved by

the said executive, call a special election and submit

to the (inalified voters of said city, town or municipal

corporation the proposition of iiiciirrinf/ a debt for the

purpose set forth in the ordinance^ and no question

otlier than the incurriiu/ of indebtedness for said pur-

pose sliall 1)e submitted. The ordinance calling such spe-

cial election sliall recite the objects aud purposes for

wliich the iiidchtcdncss is propo'<ed to he incurred, the

estimated cost of the proposed public improvement.

the necessity for such improvement and that bonds of

the municipality shall issue for the payment of the

cost of sucli improvement as in said ordinance set

forth, if the proposition be accepted by the qualified

voters, as hereinafter provided, aud shall fix the day

on which such special election shall be held, the man-

ner of holding such election, and the voting for or

against incurrin<i smdi iiidehtediicss: such election

shall be held as provided l)y law for holding such elec-

tions ill sucli city, town or municipal corporation.

''Sec. 5. No city, town or municipal corporation shall

incur an indebtedness for public improvements Avhich

shall in the aggregate exceed live per cent, of the

assessed value of all the real and personal property of

such city, town or municipal cor]K)ration."

( Tlie italics are ours.
)

It will be observed that the jtower conferred by the stat-

ute is a i»t»\ver to incur indebtedness, aud not merely a

power to issue bonds. Without a general power to incur

indebtedness the City could not enter into a valid contract

for the pttrchase of land or f(U' tlie construction of a build-

ing or other improvement. It could n(»t even enter into a

binding contract for the sale of the bonds which it was

atithorized to issue. The making of such contracts

is expressly mentioned in the Act as a thing permitted.

The acquisition aud operation of water works is a busi-

ness. A (Mty undertaking such a business would be under

a great disadvantage if it did not have the ordinary powers
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of a lmsiue.« .-orporation. N" iat.M,.io„ to withhoKl .v.ch

iiowpr is apiiarent in tlie statute cited.

'

t s true tl.at tbe ordinance calling tl,e election is re-

„„Ll to state "...at l,onds of ti,e mnni.i„ality s,,all ,ssue

„, ,l,e pavn.ent of tl,e .-ost of sncli tn.proven.ent, but tins

„ J „ol mean t„at no inde„te.lness s„all extst nn e^a^^

„„til it is evidenced by bonds. It means simply that the

:,timate funding of t.ie indebtedness shall be autli»nzed »t

t„e time it is c-reated. It may be evidenced f'"' 'i^time by a

,,„„t,,,, or a warrant or any other ^-'^'-^'/^ "';;%°^

expressing indebtedness. It may exist in the foun o an

,n iquidated claim for damages or an award in a condem-

„ation proceeding or a .pidgment for work done or ma^

terials nrnisbed. Whatever its form, if the terms o t^he

Itatnte have b,.e„ complied with, it is an anthonzed in-

,„.,,,ed,u.ss which the mnnicipality at the proper time is

;:;,;;,„,i,.ed to covert into a funded debt by means of

I'.nuls r,.in-,.senting the cost of the improvement.

TlK. a smnption by tl,e .'ity of the debt here lu ciues-

i;„, ,:,s simply a promise to pay to the bondholde

„e amounts of their respe.-tive bonds and coupons at

„,„„,ity, as the purchase price of prop..rty -''r":^,^^
an obligation clearly constitutes "in,lebt..dness nn ilun 1

;,„!„; of the statute, just as any instrument would

wliich expressd the fact that the purchase pnce of prop-

erty acuired by the City, was in whole .u- in part un-

^"t l.itrl,fi<l,! r. l!.,llo„.ni II. S., lUO, the Supreme Court

interpreted the Constitution of Illinois in respect lo the

„„,.,nin.. ..f the ten, ••ind,.btedness- of municipal ccu-pora-

lions-. Imlding tlu.t it iiwluded implied as well as express

„Migati.ms. Mr. .Tusti.r .Miu-Ku. delivering the opinion of

tiie ((Uirt, said:

'•The language (d tlie Conslitution is thai uo city,

&c 'sliall !«- allowed to b<'c"m.' im/c/,/c,/ n, <nn, ,„.,„

'mv or /or -nn, ,,»//."- t" an amnnnt, including exis,-

in.. indebt,.dness, in th.' aggregate exceeding Ine l>er

...entum cm the value cd its taxable pro|.er(y. H shall



6G

not become indebted. Shall not incur any pecuniary

liability. It shall not do this in any manner. Neither

by bonds, nor notes, nor by express or implied prom-

ises. Nor shall it be done for any purpose. No mat-

ter how urgent, how useful, how unanimous the wish.

There stands the existing indebtedness to a given

amount in relaticm to the sources of i)ayment as an

impassable obstacle to the creation of any further debt,

in any manner, or for any purpose whatever.

"If this prohibition is worth anything it is as effec-

tual against the implied as the express promise, and

is as binding in a court of chancery as a court of law."

In Keller vs. Hcrantmi, 200 Pa. St. 130, it was held that

unliquidated damages to land owners from a public im-

provement A\'ere a debt within the meaning of the consti-

tution. Tlie court said (p. 134) :

"The constitution is to be understood, prima facie

at least, as using words in their general and popular

sense, unless they are clearly technical in their nature.

While the word 'debt' has a technical use of somewhat

more limited signification than its c(mimon meaning,

yet it is not naturally or usually a technical word.

And it is to be noted that the constitution uses in

immediate and synonymous connection the word 'in-

debtedness' wliicli is of wider and (^ven less technical

significance."

See also

P.altimore vs. Gill, 31 :\rd. 375,

Read vs. Atlantic City, V.) N. J. L. 5oS,

Springfield vs. Edwards, 81 111. 62G,

Grant vs. Davenixat, 36 la. 3()().

It is obviously impossible to give one meaning to the

word "debt" or "indebtedness" in the grant of power and

another meaning in the limitation of it. The words must

have the same meaning in both places.
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l*()wei' to act either iu respect to the piirchuse ot prop-

ert}^ or the incuri'iug of debt implies the power to settle

controversies and compromise disputes for a valuable con-

sideration, as an incident to sucli transactions. The obliga-

tions created by such a compromise cannot be avoided by

re-opening the merits of the original dispute.

Little Rock vs. Merchant's National Bank, 98 U.

S. 308, 314,

Miller vs. Hull, 4 Denio 144,

Jasper County vs. Ballon, 103 U. S. 745, 752,

Graves vs. Saline County, 161 TJ. S. 359, 374.

It is clear, therefore, that all the legal consequences of

the acceptance of the deed of March 29, 1892, were within

the legal poAver and capacity of the City of Santa Cruz,

and it must be held bound by its action precisely as a

natural person would be under like circumstances.

SEVENTH POINT.

The question of refunding* the bonds here
sued upon was properly submitted to the
vote of the electors of the City of Santa
Cruz at the election held March 13, 1894,

and the result of such election was to
ratify and confirm all that had been done
by the officers of the City in making* the
bonds in question part of the City's debt.

It was not incumbent upon the complainant to show

that the assumption of indebtedness involved in the ac-

ceptance of the deed of ^farch 29, 1902, had been submit-

ted to popular vote. That was a matter of aflfinnative de-

fense, and inasmuch as no such defcMise was p]ea<led and

there is no assignment of error whicli raises any sucli (jues-

tion, we might well allow tlie Fifth Point of Aj)]»ell:int"s

brief to ]>ass nnnnswerefl.
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It is true that Judge De 1Iavi:n in the case of W'a itc c-s:

Hanta Cruz, 89 Fed., 619, did say that the bonds here in

question could not be refunded under the Act of 1893, and

this Court, upon appeal adopted the same vieAv. Since that

time, liowever, so many in»])<)rtant decisions have been

rendered upon tlie point A\liicli "was there involved, notably

that in Broinie rs. City of Boston, 170 :Mass., 321, that the

question now ^^ea^s an entirely different aspect. By these

decisions it is conclusively establislied that indebtedness

secured by a lieu upon proi)erty wliich a citj' acquires for

tlie ])urpi)se of servin<; s(»ine public purpose essential to

the welfare of its inhabitants, is substantially part of the

city's debt for tlie pur])ose of determinini»- the application

of laws ]v<>ai'din.u tlie limitation of indebtedness. The au-

thorities on this point are so fully collected in tlie First

Point of appellant's brief that it is unnecessary for us to d<)

more than to express our thonmjih agreement with the

interpretation placed upon them by the appellant.

The fallacy of the appellant's reasoning ccuisists in the

omission to recognize that the law api)licable to such trans-

actions is the law in force at the time when the purchase

is made and not that in force at the time when the debt

was created. A very excellent collection of authorities

on the same point will also be found in Dilhm on M iniici/Kif

Corponitioii.s, Fifth Edition, Section 199.

If such debts are counted as part of the city's debt for

the purpose of determining the limitation of indebtedness,

it necessarily follows that they must be counted as part

of the city's debt in the interpretation of a refunding act.

Statutes permitting the refunding of municipal indebted-

ness are remedial statutes, highly beneficial in their opera-

tion to the municipalities affected, and always favored by

the law and given a liberal construction.

Jasper County vs. r>allou, 103 U. S. 74."), 7.")2,

Huron vs. Second Ward Bank, 86 Fed. 272,

Hills vs. Peekskill Savings Bank, 101 X. Y. 490,

Jones vs. ^ladison Countv, 137 X. C. 57!).
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To exclude from their operation any iiulebtediiess which

the city is authorized to incur and for ^vhich it is practi-

cally compelled in the public interest to provide, would

l)e a construction not supported by any consideration of

justice or convenience and possibly involvino the most dis-

astrous consequences. The impression produced by such

an argument upon the Supreme Court of the United States

may be gathered from its opinion in the case of Waite vs.

Santa Cruz, 184 U. S., 302, 313.

''One of the contentions of the city is that the words

'outstanding indebtedness, evidenced by bonds and

warrants thereof, in this act do not embrace the 89

bonds executed by the Water Company. Those bonds,

although not executed by the city, certainh' consti-

tuted a part of its outstanding indebtedness, for the

reason tliat the city had assumed to pay them. P.oth

the city autliorities and the qualified electors so re-

garded the matter. The city's assumption of the bonds

imposed as much obligation upon it to pay them as if

it had itself directly executed and issued them. It

(•(mid not ac(iuire complete ownersliip of the water-

works witliout paying for them, and it to tk a deed

for the waterworks expressly subject to a valid lien

in favor of the Water Company's first mortgage l>onds,

including the above 89 bonds. In every substantial

sense, therefore, tlu^se bonds were part of the city's

outstanding Ixmiled indebtedness. Such is the argu-

ment made in behalf of the plaintitf, and its force is

recognized. Uut whether this view rests upon a sound

construction of the act of 1893. we need not now say.

That ([uestion is left open for determination when it

must be decided, and cmr judgment is placed u])on an-

other gT(mnd, to be now stat(Ml."

In the opinion of Judge Cii.r.KR'i. in IIk- same ciisc when

it was beft)re this Court (98 Fed. 394) it was suggested

that the iiidebtediu^ss resulting from the assumption of the

Water Com])any"s bonds was not "evidenced by the city's

bonds and warrants" within the lettc^r of the law. We sub-
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rnit, with all respect, that this suggestion does not take into

account the full legal effect of the assumption of the bonds.

The effect of such an assumption in California was to make
the Water Company directly and primarily liable for the

bonds exactly as though it had issued them, relegating the

Water Company to the position of a mere surety.

Uuion Mutual L. I. Co. ys. Hanford, 143 U. S. 187.

.Tolms ys. Wilson, 180 U. S. 440.

Wilhu'd ys. Wood, 135 U. S. 300.

Williams ys. Naftzger, 103 i\\]. 438.

A])pellant*s Brief, p. 52.

The effect of such an assumption of the ])()nd of nnotlier

is to make it tlie bond of the party who assumes it. In

contemplation of law the signature l)ecomes his signature

and the seal his seal. Actual re-execution of the instrument

is unn(H-essary because in such a state of affairs the law

disregards the form of the transaction and looks only to

the substance of it. A couclusiye test is afforded by the

application of the statute of limitations. Where the ques-

tion has arisen whether the statute runs from the maturity

of the debt assumed or from the making of the jn'omise to

assume it, the ans\yer has always been that tlu' debt as-

sumed constitutes the grantee's liability and the applica-

tion of the statute of limitations depends ujion tlie nature

of that debt and the time when it matures. It was so held

m IxohcrU r.s-. Fitzdllcn, 120 Cal. 479, where the Court said

(p. 484):

"The liability of the grantee in sucli a case is tlie in-

debtedness secured to be paid by the UKU'tgagc. IJut it

must be enforced by foreclosure; and a deficiency judg-

ment may be entered against him (mly upon the se-

curity—the mortgaged lU'emises—becoming exhausted.

* * * It necessarily results that the statute of

limitations must run against the mortgage oldigation

for that fs the f/ra litem's JiahiJit}/: and not against the

promise to pay the mortgage as a ne\y and indejiendent

agreement."
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A like ruling- was made in i^niith vs. nnvis, !)(l Mo. App.

533, where the (inestion involved related to tlie period of

limitation.

The laniina.ue of the Kefniidiusi Act descrilniiii th(^ iiidelit-

edness to l>e refunded as '^evidenced by Ihe (Mtv's bonds and

wjirrants"' manifestly was intended to exclude floating an

uuliquidated indebtedness and not to make an artificial

and purposeless classification of the funded debt.

We submit, therefore, that the question of refunding

tlie eighty-nine bonds in question was properly submitted

to the vote of the electors of the City and that their recog-

nition of the validity of such bonds (Rec. 852) by a vote

of 53S in the affirmative to 57 in the negative, is conclusive.

Such a vote amounted to a ratification of the acts of all

officers who had participated in making the bonds in ques-

tion a part of tlie City debt, if any ratification was needed.

In Bell vs. Wai/neshoro, 195 Pa. St. 290, the Supreme Court

«)f Pennsylvania under somewhat similar circumstances

said

:

"The invalidity of any action taken in disregard of

such reguUition is full protection to the electors; but

it is a protection that they need not avail themselves

of unless they are so minded. As they could have au-

thorized the debt in the first instance by giving their

agents power to contract it, they unquestionably have

the right to confirm and ratify it when contracted with-

out their previous assent, by like action on th.eir part

as was required to give the ]»ower originally."

EIGHTH POINT.

There is no error in the decree in respect

to the rig-ht of redemption.

The decree contains no adjudication in respect to redcnii)-

tion. If the appellant has a statutory right it cannot be

cut off by the sale nor ].rejudicefl by the decree. There
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is no reason for postponini> tlie sale and no jjossible liarm

can result to the appellant from the decree.

Eiseman vs. Finch, 79 Ind. 511.

The provisions of the Civil (Jode in respect to redemption

from execution were amended in 1897 so as to increase the

period from six months to one year. Tlie amendment does

not apply to mortgages executed before its enactment.

Savings IJank vs. Barrett, 126 Cal. 413.

Tlie six months period has elapsed without any attempt

to redeem, although under settled ])rinciples of ecpiity the

right exists at all times prior to actual sale.

The mortgaged premises are made up of real i)roperty,

personal property and franchises, the value of which de-

pends in a great degree upon tlie integrity of the system

and the continuity of its operations. The statutes in re-

gard to redemption do not apply to such property.

Hammock vs. Trust Co., 105 U. S. 77.

Pacific Northwest Packing Co. vs. Allen, llfi Fed.

312.

It was so held specifically with respect to a water works

system.

McKenzie vs. Water Co., N. D. 3(>1, 379.

NINTH POINT.

The decree should be affirmed with costs.

Dated ]March 18, 1912.

Brainard Tolles,

Of Counsel for George Wykes,

Appellee.
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[Order Granting Plaintiff Permission to Make Cam-

pion M. & T. Co. and Its Receiver a Party-

Defendant.]

In the District Court for the District of Alaska,

Second Division.

F. R. COWDEN,
Plaintiff,

vs,

WILD GOOSE MINING AND TRADING COM-
PANY, a Corporation, et al..

Defendants.

PERMISSION TO SUE RECEIVER.
THIS CAUSE came on to a hearing before the

Court upon the application of plaintiff for an order

granting plaintiff the right to join the Campion Min-

ing and Trading Company, a corporation, and its

Receiver, Frank L. Blackman, as party defendants

in this action, and the Court having read the com-

plaint, duly verified, and for good cause shown, here-

b}^ grants said application.

IN CONSIDERATION WHEREOF, it is hereby

ORDERED that permission be, and the same hereby
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is, granted unto plaintiff to make as party defend-

ants in said cause the said Campion Mining and

Trading Company, a corporation, and its said Re-

ceiver Frank L. Blackman.

DONE at Chambers, on this 9th day of September,

1909.

ALFRED S. MOORE,
District Judge.

[Endorsed] : No. 2106. In the Dist. Court for the

Dist. of Alaska, Second Division. F. R. Cowden,

Plaintiff, vs. Wild Goose Mining and Trading Com-

pany, a Corporation, et al.. Defendants. Order

Permission to iSue Receiver. Filed in the office of

the Clerk of the Dist. Court of Alaska, Second Divi-

sion, at Nome. Sep. 9, 1909. John H. Dunn, Clerk.

By T. M. Reed, Deputy. Vol. 7, Orders and Judg-

ments, p. 402. C. [1*]

In the District Court for the District of Alaska,

Second Division.

F. R. COWDEN,
Plaintiff,

vs.

WILD GOOSE MINING AND TRADING CO., a

Corporation; SEWARD DITCH COMPANY,
a Corporation; ALBERT FINK, as Trustee;

JOHN L. BEAU; BEAU MERCANTILE
COMPANY, a Corporation; F. H. HER-
HOLD; B. NIGGEMEYER; C. B. GREE-
LEY; CAMPION MINING AND TRAD-
ING COMPANY, a Corporation; FRANK L.

*Page number appearing at foot of page of original certified Eecord.
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BLACKMAN, as Receiver of said CAM-

PION MINING AND TRADING COM-

PANY C S. HANNUM, and THOMAS C.

POWELL, as U. S. Marshal for the Second

Divison of the District of Alaska, •

Defendants.

Summons.

THE PRESIDENT OF THE UNITED STATES

OF AMERICA, to the Wild Goose Mining and

Trading Co., a Corporation; Seward Ditch Com-

pany, a Corporation; Albert Fink, as Trustee;

John L. Beau; Beau Mercantile Company, a

Corporation; F. H. Herhold; B. Niggemeyer; C.

B Greeley; Campion Mining and Tradmg Com-

pany, a Corporation; Frank L. Blackman, as Re-

ceiver of said Campion Mining and Tradmg

Company; C. S. Hannum, and Thomas C. Pow-

ell as U. S. Marshal for the iSecond Division of

the District of Alaska; GREETING:

YOU ARE HEREBY SUMMONED and required

to appear and answer the complaint of the plainti^

in the above-entitled action, on file therein m the

office of the Clerk of the above-named Court, m the

town of Nome, in the Second Division of the District

of Alaska, within thirty (30) days from the date of

the service of this summons upon you, or judgment

for want thereof will be taken against you; and

NOTICE IS HEREBY GIVEN YOU that if you

fail to answer said complaint the plaintiff will apply

to the Court for the relief demanded therein; of

which complaint a copy [2] is herewith served

upon you.
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WITNESS the Honorable ALFRED S. MOORE,
Judge of said District Court, and the seal of said

Court hereto affixed, this 9th day of September, 1909,

and of the Independence of the United States the

one hundred and thirty-fourth.

[Court Seal] JNO. H. DUNN,
Clerk of the District Court for the District of

Alaska, Second Division.

United -States of America,

District of Alaska,

Second Division,—ss.

I hereby certify that I received the annexed sum-

mons on the 10th day of September, 1909, and there-

after on the same date I served the same at Nome,

Alaska, on John L. Beau; and thereafter on the 19th

day of October, 1909, I served the same at Nome,

Alaska, upon C. H. Monroe, as Vice-President and

Agent of the Wild Goose Mining and Trading Co.,

by delivering to and leaving with each of them a

copy hereof, together with a certified copy of the

complaint filed herein; and thereafter on the 19th

day of October, 1909, I served the same at Nome,

Alaska, upon W. B. Watts, as Secretary of the Sew-

ard Ditch Company, by delivering to and leaving

with him a copy hereof.

Returned this 19th day of October, 1909.

T. C. POWELL,
United States Marshal.

By J. F. Seiner,

Deputy.

MARSHAL'S COSTS:

3 Services $18.00
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[Endorsed] : 2106. In the District Court for the

District of Alaska, 2d Div. F. R. Cowden vs. Wild

Ooose Mining and Trading Co., a Corporation, et

al. iSummons. Filed in the Office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome.

Oct. 19, 1909. Jno. H. Dunn, Clerk. By Z. Deputy.

2990. [3]

In the District Court for the District of Alaska,

Second Division.

No. 2106—IN EQUITY.

F. R. COWDEN, .

Plamtift,

vs.

WILD GOOSE MINING AND TRADING CO., a

Corporation, SEWARD DITCH COM-

PANY, a Corporation, ALBERT FINK, as

Trustee, JOHN L. BEAU, BEAU MERCAN-

TILE COMPANY, a Corporation, F. H.

HERHOLD, B. NIGGEMEYER, C. B.

GREELY, CAMPION MINING AND
TRADING COMPANY, a Corporation,

FRANK L. BLACKMAN, as Receiver of

Said Campion Mining and Trading Company,

C. S. HANNUM and THOMAS C. POWELL,

as United States Marshal for the Second Di-

vision of the District of Alaska,

Defendants.

Complaint.

Plaintiff complains of defendants and for cause

of action alleges:
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1. That at all of the times in this complaint men-

tioned, the defendant Wild Goose Mining and Trad-

ing Company was and still is a corporation, duly-

organized and existing under the laws of the State

of California, and doing business in Alaska.

2. That at all of the times in this complaint men-

tioned, the defendant Seward Ditch Company was
and still is a corporation duly organized and exist-

ing under the laws of the District of Alaska, and

doing business in Alaska.

3. That at all of the times in this complaint men-
tioned, the defendant Beau Mercantile Company
was and still is a corporation duly organized and

existing under the laws of the iState of Wisconsin,

and doing business in Alaska.

4. That at all of the times in this complaint

mentioned, the defendant Campion Mining and

Trading Company was and still is a corporation duly

organized and existing under the Laws of the State

of South Dakota, and doing business in Alaska. [4]

5. That at all of the times in this complaint men-

tioned, the defendant Thomas C. Powell was and

still is the duly appointed, qualified and acting

TJtaited States Marshal of the District of Alaska,

Second Division, and the public officer designated

by law, and authorized to receive and receipt

moneys paid on redemption under judicial sales,

and authorized to make, execute and deliver mar-

shal's deeds of conveyance, vesting title in all real

estate sold under judicial process at the expiration

of the statutory period of redemption.

6. That at all of the times in this complaint men-
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tioned, subsequent to the 13tli day of August, 1907,

the defendant Frank L. Blackman was, ever since

has been, and still is the duly appointed, qualified

and acting Receiver of the defendant Campion Min-

ing and Trading Company, reference being hereby

had and made to the records and files of Cause No.

1772 in equity, entitled Charles W. Chase et al. v.

Campion Mining and Trading Company, a corpora-

tion, still pending in this court, and that the said de-

fendant Frank L. Blackman, at the time of his ap-

pointment and qualification in said equity cause No.

1772 aforesaid, as such receiver took charge of all

of the real and personal property and assets of

every name, nature and description of the said

Campion Mining and Trading Company in Alaska,

ever since has and still does retain and hold the same

as such receiver, as an officer of and under the direc-

tion of this Court, except as deprived of such posses-

sion by the wrongful acts of defendants as herein-

after alleged, and that ever since the appointment

of said Receiver as aforesaid, all of said real and

personal property and assets of the said Campion

Mining and Trading Company in Alaska, have been

and still are in custodia legis, and not subject to

legal process, attachment, execution, mortgage or

sale, without the permission of this Court first had

and obtained to proceed against the same. [5]

7. That at all of the times in this complaint men-

tioned, up to and during the fraudulent transactions

hereinafter complained of, the said defendant John

L. Beau was the President of the defendant corpo-

ration, the Beau Mercantile Company, one of its
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principal stockholders, and the managing head of

said corporation in Alaska, and also one of the stock-

holders in the Seward Ditch Company; and the said

defendant C. S. Hannum was the retained attorney

and legal adviser of the said defendant John L.

Beau, and corporation counsel and legal adviser of

the said defendant Beau Mercantile Company.

8. That at all of the times in this complaint men-

tioned, up to and during the fraudulent transactions

hereinafter complained of, the said defendant Albert

Fink was the corporation counsel and legal adviser

of the defendant Wild Goose Mining and Trading

Company, and the defendant Seward Ditch Com-

pany, one of the main stockholders of said Seward

Ditch Company, and the moving spirit in the or-

ganization of said Company.

9. That at all of the times in this complaint men-

tioned, the defendant Campion Mining and Trading

Cohipany was, ever since has been and still is, the

lawful owner of vested water rights, waters, intakes,

outlets, ditch lines, ditches and water franchises, at

and near the head waters of Nome River in said Dis-

trict, including the Grand Central waters, together

with real and jDcrsonal property in Alaska, compris-

ing unincumbered assets of great value, to wit, up-

wards of the sum of Two Hundred Thousand Dol-

lars ($200,000).

10. That at all of the times in this complaint men-

tioned, one Thomas A. Campion was, ever since has

been and still is the only authorized agent of the

Campion Mining and Trading Company in the Dis-

trict of Alaska, upon whom process binding on said
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corporation could legally be served, and that Ms ap-

pointment as such, with the acceptance thereof, dur-

ing all of said times was, ever since has been, and

still is of record with the Clerk of this court, as pro-

vided by law, unrevoked and in full force, all [6]

of which the said defendants and each of them at all

times well knew.

11. That at all of the times in this complaint men-

tioned up to and during the fraudulent transactions

hereinafter complained of, the said defendant B.

Niggemeyer, as af&ant is informed and believes, and

on information and belief alleges, was the secretary

and treasurer and director, and one of the heavy

stockholders of the Beau Mercantile Company.

12. That during the summer of 1905, the defend-

ant, B. Niggemeyer, pretending and claiming to be

the manager and attorney in fact of the said Cam-

pion Mining and Trading Company, but in truth and

in fact having no lawful authority as such manager,

or as such attorney in fact, or at all, to do any of the

acts in this paragraph mentioned, made, executed

and delivered a certain paper writing, purporting

to be a promissory note of said Campion Mining

and Trading Company, signed in its name by him as

manager and attorney in fact, and made the same

payable to the order of the Alaska Banking & Safe

Deposit Company, a banking corporation of Nome,

Alaska, for the alleged principal sum of $5,037.83,

and the said defendant John L. Beau endorsed said

note prior to the delivery thereof to said banking

company, and the said defendant Niggemeyer at

about the same time and place, undertook to create
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a certain indebtedness against the said Campion

Mining and Trading Company, in favor of the de-

fendant Beau Mercantile Company, in part upon cer-

tain paper writing purporting to be the promissory

notes of said Campion Mining and Trading Com-

pany, and in part upon meraantile account, amount-

ing in the aggregate to the sum of about $5,022.75,

but plaintiff alleges that said pretended indebtedness

thus attempted to be incurred in the name of said

Campion Mining and Trading Company by said de-

fendant Niggemeyer was without any authority what-

ever from said corporation, and without any binding

effect upon said company, and plaintiff is informed

and believes, and on information and belief alleges,

that the said Niggemeyer as secretary of said Cam-

pion Mining and Trading [7] Company had suffi-

cient company funds on hand to pay all of the legal

obligations of said company, and that the said Cam-

pion Mining and Trading Company received no con-

sideration whatsoever for and on account of said

indebtedness and said funds, and said indebtedness^

if the same was in fact incurred, which plaintiff de-

nies, was for the personal use of the said defendant

Niggemeyer, and the said Campion Mining and

Trading Company received no benefits whatever by

virtue of such negotiations so had with the said de-

fendants John L. Beau and the said defendant Beau

Mercantile Company.

13. That on or about the 18th day of August, 1906,

the said Beau Mercantile Company commenced two

actions in this court numbered 1570 and 1573 on the

Civil Eegister thereof, and the said defendant John
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L. Beau instituted a certain other action in this court

numbered 1571 on the Civil Register thereof, in

which said first actions the Beau Mercantile Com-

pany was plaintiff and the Campion Mining and

Trading Company was defendant, and in which last

mentioned action said John L. Beau was plaintiff

and said Campion Mining and Trading Company

was defendant, and which actions were based upon

the said notes and mercantile accounts and alleged

indebtedness attempted to be created as aforesaid by

the defendant Niggemeyer on the part of the said

Campion Mining and Trading Company, in favor

of the said Beau and the said Beau Mercantile Com-

pany respectively. That upon the filing of said com-

plaints in said respective actions (reference being

hereby had and made thereto as a part of the records

and files of this court) summons was duly issued to

the said defendant in said actions against the said

defendant Campion Mining and Trading Company,

and an attempted service in each of said cases was

pretended to be made upon the said Campion Mining

and Trading Company, on or about the 18th day of

August, 1906, by the delivery of copies of said com-

plaints and summonses to one William A. Gilmore,

as the alleged agent of said Campion [8] Mining

and Trading Company, but plaintiff alleges that the

said Gilmore was not then and has not at any time

been a duly appointed agent of said Campion Mining

and Trading Company upon whom process could be

served, so as to bind said company, or give the Court

jurisdiction over the person of said company, or

its properties, and the said William A. Gilmore was
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not at the time of said pretended service, prior, or

subsequent thereto, in any way authorized or compe-

tent to receive service of such process against said

company, and plaintiff therefore alleges that said

pretended service in said causes was null and void,

and that this court acquired no jurisdiction in said

causes to enter judgment against said Campion Min-

ing and Trading Company in any amount whatever,

or at all. All of which the said defendant John L.

Beau, and the defendant Beau Mercantile Company,

then and there well knew.

(a) That notwithstanding said void service, the

said William A. Gilmore responded thereto by enter-

ing a general appearance for said Campion Mining

and Trading Company in each of said actions, and

pleading in its behalf therein, which appearance and

pleadings were wholly without authorization by said

company, and that said appearance and pleadings

entered in said actions has never been lawfully rati-

fied or confirmed by the said Campion Mining and

Trading Company.

(b) That thereafter such proceedings were had

in said actions, that notwithstanding such void ser-

vice of process therein as aforesaid, and notwith-

standing such unauthorized appearance and plead-

ings in behalf of said company as aforesaid, this

Court in pursuance of unauthorized stipulations

made and entered in said Company's name in said

causes and in its behalf, but without any authority

vested in the said William A. Gilmore so to do, on or

about the 2d day of July, 1907, rendered and entered

a purported judgment in each of said actions in favor
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of the said John L. Beau and in favor of the Beau

Mercantile Company and against [9] the said

Campion Mining and Trading Company, in the sum

of about $2,562.70, including costs in Cause No. 1570,

and in the sum of about $3,178.55 and costs in Cause

No. 1573, and in the sum of $5,588.73 and costs in

Cause No. 1571, reference to which said numbered

actions is hereby had and made ; each of which said

judgments, by reason of the matters and things here-

inbefore alleged, were and are null and void and of

no force or effect whatsoever.

(c) That thereafter and on or about the 27th day

of July, 1908, the respective plaintiffs and pretended

judgment creditors in each of said actions, caused

to be issued alias executions therein to the United

States Marshal of said District, and said Marshal

thereafter levied said execution upon the following

described properties of the said Campion Mining and

Trading Company, to wit, said alias execution in said

Cause No. 1570, upon ''That certain elevator pipe,

etc., at Dorothy Creek, with certain ditch known as

the Lower Campion or Debris Ditch, which has its

intake at Buffalo Creek, and all the waters at Buffalo

Creek appropriated thereby, and all of the right,

title and interest of the defendant Company in and

to those certain water rights on Buffalo Creek," and

said alias execution in Cause No. 1571 upon "That

certain ditch known as the Lower Campion or Debris

Ditch, which has its intake at Buffalo Creek," and

sold said properties under said alias execution on the

28th day of August, 1908, at two o'clock P. M. to the

Beau Mercantile Company in Cause No. 1570, for
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the sum of $3,408.91, without making any segrega-

tions whatever of the real or personal property under

said sale, and plaintiff alleges that said sale is a void

sale upon its face, because of the failure to sell the

real and personal property separate as provided by

law. That said sale was confirmed by an order of

this Court on the 9th day of September, 1908, and

unless said void sale is vacated and set aside, or said

property is redeemed from said sale on or before the

10th day [10] of September, 1909, said United

States Marshal will issue a Marshal's deed therefor,

and said property will be irrevocably lost to said Cam-

pion Mining and Trading Company, and to this

plaintiff, and the holders of other Eeceivers' Cer-

tificates, as hereinafter alleged, and if said property

is redeemed, said redemption money will be paid

by said Marshal to said defendant Greely, unless such

payment is restrained by this Court, and will thus

be irrevocably lost unto said Campion Mining and

Trading Company, and to this plaintiff, and the

holders of other Eeceiver's Certificates as herein-

after alleged.

(c-1) That in Cause No. 1571 said properties

above mentioned were sold under said alias execution

in said cause, on the 28th day of August, 1908, at

two o'clock P. M., to said pretended judgment cred-

itor John L. Beau, for the alleged sum of $7,536.06,

whereas in truth and in fact said judgment amounted

to the sum of $5,588.73m and the said Jolm L. Beau

as such purchaser failed and neglected to pay the

excess of his said bid unto the Marshal under such

sale, or to pay said money into the registry of this
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court in said cause, and plaintiff alleges that said

sale in said Cause No. 1571 was a void sale upon its

face, because of the failure of the said John L. Beau

to pay the amount of his bid to the said United States

Marshal, or to pay the excess thereof either to said

Marshal or into the registry of this court, and be-

cause of the fact that said sale comprises property

identical with that already sold in said Cause No.

1570. That said sale was confirmed by an order of

this Court on the 9th day of September, 1908, and

unless said void sale is vacated and set aside by an

order of this Court, or said property is redeemed

from said sale on or before the 10th day of Septem-

ber, 1909, said United States Marshal will issue a

Marshal's deed therefor, and said property will be

irrevocably lost to said Campion Mining and Trading

Company, and to this plaintiff and the holders of

other Receiver's Certificates, as hereinafter alleged;

and if said property is redeemed said redemption

money will be paid [11] by said United States

Marshal to said defendant Greely, the pretended

holder of the certificate of purchase, unless the pay-

ment of such redemption money is restrained by this

Court, and such redemption money mil thus be

irrevocably lost unto said Campion Mining and

Trading Company, and to this plaintiff and the

holders of other Receivers' Certificates, as herein-

after alleged.

(c-2) That in Cause No. 1573 under said alias

execution in said case, the said United States Mar-

shal, on the 28th day of August, 1908, at two o'clock

P. M., made a sale of the alleged attached property
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in said cause described as follows, to wit: ''That cer-

tain elevator pipe, buildings, etc., at Dorothy Creek;

that certain ditch known as the Lower Campion or

Debris Ditch, which has its intake at Buffalo Creek,

and all of the waters of Buffalo Creek appropriated

thereby; that certain ditch known as the High or

Upper Campion Ditch, which has its intake at

Buffalo Creek, and all of the waters of Buffalo

Creek appropriated thereby; all of the right, title

and interest of the defendant company in and to

those certain water rights on Dorothy Creek. All

of the right, title and interest of the defendant com-

pany in and to those certain water rights on Buffalo

Creek." That the real property and water fran-

chises under said sale were bought in by the said pre-

tended judgment creditor. Beau Mercantile Com-

pany, for the sum of $1,077.88, and the said personal

property was sold on the 9th day of September, 1908,

after the sale of said real estate, to one T. Talleson,

for the sum of $265.00, and that said sale was made

in said Cause No. 1573 by making a sale of the real

property and real property franchises August 28th,

1908, prior to a sale of the personal property, and

plaintiff alleges that said sale is void upon its face,

because of the failure of the United States Mar-

shal to sell the personal property prior to making

a sale of the real property and real property fran-

chises, and on the further ground that the identical

property had theretofore been sold under said alias

executions in said Causes No. 1570 and 1571. That

said sale [12] was confirmed by an order of this

Court on the 9th day of October, 1908, and unless
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said void sale is vacated and set aside, or said prop-

erty is redeemed from said void sale, on or before

the lOth day of October, 1909, said United States

Marshal will issue a Marshal's deed therefor, and

said property will be irrevocably lost to said Cam-
pion Mining and Trading Company, and to this

plaintiff and the holders of other Receivers' Cer-

tificates, as hereinafter alleged, and if said property

is redeemed said redemption money will be paid

by said Marshal to said defendant Greely, the

holder of the pretended certificate of sale issued by

said Marshal for said water rights and real prop-

erty franchises, unless said payment is restrained

by an order of this Court, and said properties will

then be irrevocably lost unto said Campion Mining

and Trading Company, and to this plaintiff and to

the holders of other Receivers' Certificates, as

hereinafter alleged.

(d) That on or about the 12th day of Septem-

ber, 1907, the said John L. Beau, Campion Min-

ing and Trading Company and Frank L. Blackman,

Receiver aforesaid, made and entered into a pur-

ported stipulation in said causes numbered 1570,

1571 and 1573 aforesaid, wherein it was agreed by

and between the parties to said actions that in con-

sideration of the said Campion Mining and Trad-

ing Company and its said Receiver failing to take

any action whatever to open up and set aside said

void judgments, that the said John L. Beau and

the said Beau Mercantile Company in said actions

would stay execution on said judgments until the

1st day of April, 1908, and the said Campion Min-
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ing and Trading Company, and its said Receiver

in consideration of the staying of said execution

on the said judgments and refraining from making

a sale under said executions until the said 1st day

of April, 1908, that said company nor said Receiver

would not at any time after the making of said stip-

ulation seek in any way to disturb said judgments,

or to interpose any defense to the cause of action

upon which said judgments were recovered, or to,

after said [13] 1st day of April, 1908, resist the

issuance of an alias execution and a le^^ and sale

under said void judgments, and that by virtue of

said stipulations in said causes, the said John L.

Beau, Beau Mercantile Company, Campion Mining

and Trading Company and its said Receiver Black-

man pretended to validate said void judgments and

ratify the same under said stipulation, but that plain-

tiff alleges that the attempted ratification of said void

judgments was null and void and said stipulation

was entered into by and between said Receiver while

still acting as such, without any authority or order

of this Court first had and obtained to enter into

said stipulation, attempting to validate said void

judgments, and that said stipulation and agreement

was, ever since has been, and still is, an unconscion-

able stipulation under its terms so made and entered

into by and on behalf of the said Campion Mining

and Trading Company and its said Receiver without

authority and under such circumstances and sur-

roundings as to in truth and in fact constitute

coercion on behalf of the said John L. Beau and

the Beau Mercantile Company, and that said stipula-
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tion, if sustained by tMs Court, would permit the

taking by the said John L. Beau and the Beau Mer-

cantile Company, or their pretended assignee or suc-

cessor in interest, C. B. Greely, of the only available

assets of said Campion Mining and Trading Com-

pany, and render the Eeceivers' Certificates herein-

after mentioned valueless, and plaintiff therefore

alleges that said stipulation attempting to validate

said void judgment was entered into without any au-

thority whatsoever, and wasand still is anunconscion-

able agreement and null and void, and that because

and on account thereof, and the failure on behalf

of said plaintiffs in said causes aforesaid to make

due and legal service of summons upon the said

Campion Mining and Trading Company, said judg-

ments aforesaid were null and void ah initio, and

ever since have been and still are of no binding force

or effect upon the said Campion Mining and Trad-

ing Company, and as of right ought to be annulled,

vacated and set aside. [14]

(e) That plaintiff is informed and believes, and

on information and belief alleges, that the said Cam-

pion Mining and Trading Company has a good and

meritorious defense to the merits against the sev-

eral causes of action pleaded in the complaints in

said causes, wherein said void judgments were ren-

dered. That said plaintiff has fully and fairly

stated the facts of the defense of said Campion Min-

ing and Trading Company in said causes to his

counsel herein, and is advised by him that said com-

pany has a good and meritorious defense upon the

merits, and that in case this Court should annul?
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and vacate said judgments, and require the Re-

ceiver of the said Campion Mining and Trading

Company to appear and interpose said defenses,

that the said John L. Beau and the said Beau Mer-

cantile Company, would be unable to sustain the

allegations in their complaints in said actions num-

bered 1570, 1571 and 1573 of the files of this court.

(f) That in case this Court, upon a full hear-

ing, should hold said judgment to be valid, plain-

tiff then alleges that said judicial sales under said

judgments, and each of them, were null and void

for the reasons hereinbefore stated and should as

of right be vacated, annulled and set aside, and a

resale of said properties ordered, in that said sales

pretend to sell a portion of the identical property,

are made upon the same date, at the same hour,

and the records fail to disclose which of said judg-

ments have a priority; and plaintiff further alleges

that it is impossible to ascertain which judgment

stands in the position of a lien creditor as to the

other judgment, and no redemption has been made

by either of said judgments as against the other

of the properties described within said judgments

within sixty days from the date of the order con-

firming said respective sales, in the manner provided

by law, or at all, and that no attempt whatever has

been made to redeem said properties by one judg-

ment as against the other. [15]

(f-1) Plaintiff further alleges that in Cause No.

1570, the real and personal property hereinbefore

described as having been sold in said cause under

said judgment, was not sold separately, but was sold
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to the said Beau Mercantile Company for the lump

sum of $3,408.91, and that under said sale it is im-

possible to ascertain the amount of money necessary

to redeem said properties from said void judgments,

or to make any redemption whatever of the personal

property included within said sale, or to ascertain

the amount of money necessary to redeem the real

property and real franchises included within said

sale, or to segregate the value of the real property

and real property franchises from the value of the

personal property, and apportion the same to him

and tender to the United States Marshal, of said

District, under redemption proceedings, and plain-

tiff therefore alleges that said sale is void upon its

face, and as of right should be vacated, and resale

ordered, in case the Court should hold the judgment

under which the same was made to be a valid judg-

ment.

14. Plaintiff further alleges that said properties

so levied upon as hereinafter alleged, had been at-

tached by the Marshal at or about the time of the

bringing of said actions, by force of writs of attach-

ment issued in said actions respectively to him, and

said alias executions were levied upon the same

properties so previously attached. That in pursu-

ance of said levies said Marshal advertised said

properties for sale, and on or about the 28th day of

August, 1908, the said United States Marshal of-

fered said properties for sale at public auction to

the highest bidder, and said properties were all bid

in by the said pretended judgment creditors therein,

for the amount as near as may be then due upon said
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pretended judgments aforesaid, together with the

increased costs of levy and sale, which said bids were

paid in cash to the extent of such increased costs,

and the remainder [16] thereof by the satisfac-

tion on the records of this court of said respective

judgments, and that said sales were each and all

thereafter confirmed by this Court, as hereinbefore

alleged. That certificates of purchase were made

and issued by said United States Marshal to said

respective purchasers, in pursuance of said sales

and confirmations, according to the wording of

which the holder of said respective certificates of

purchase will be entitled to a Marshal's deed to the

properties mentioned therein respectively, on the

9th day of September, 1900, in said Causes num-

bered 1570 and 1571, and on the 9th day of October,

1909, in said Cause number 1573, unless the exe-

cution and delivery by said Marshal of such deeds

shall be prevented by an injunction order of this

Court, as prayed for herein.

15. Said properties so sold by the said Marshal,

as herein alleged, constitute the most valuable as-

sets of said Campion Mining and Trading Company,

and if said company's title thereto shall be divested

by the issuance of said Marshal's deed thereto, the

remnant of its properties will be practically without

value, the value thereof being dependent largely

upon the company ownership thereof, and of said

properties so sold by said Marshal.

16. That on the 14th day of August, 1909, the

said defendant John L. Beau and the said defendant

Beau Mercantile Company, acting by and through
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the said John L. Beau, President, executed a cer-

tain paper writing purporting to be an assignment

of the said certificates of purchase and of said prop-

erties owned by the said Campion Mining and Trad-

ing Company, wherein and whereby said John L.

Beau and the said Beau Mercantile Company pre-

tended to sell, assign, transfer and set over to the

defendant C. B. Oreely all of the right, title and in-

terest of the said John L. Beau, and of the said

Beau Mercantile Company, in and to the certificates

of purchase so issued by the said United States

Marshal, as aforesaid, in said Causes numbered

1570, 1571 and 1573, and that the said John L. Beau,

at his own request, caused said assignments [17]

of said certificates to be recorded in Cape Nome Re-

cording District, Alaska, reference being hereby had

and made to Vol. 183, page 323, and Vol. 183, page

324, of the records of said District, where said pur-

ported assignments are recorded, and the said de-

fendant C. B. Greeley now pretends to be the owner

and holder of said void certificates of sale so issued

under said void judgments as aforesaid.

17. That on or about the 22d day of April, 1905,

said Campion Mining and Trading Company on the

one part, and the said Seward Ditch Company on

the other part, duly made and entered into a certain

agreement in writing between them, containing cer-

tain covenants running with the land or property

rights involved, a true copy whereof, marked Ex-

hibit "A" is hereto attached, and by reference made

a part of this complaint. That the said Campion

Mining and Trading Company has faithfully per-
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formed each and every covenant in said agreement

on its part to be carried out and performed, and in

pursuance thereof has delivered water to the said

Seward Ditch Company at the terminus of said Cam-
pion Mining and Trading Company's ditch, in said

agreement mentioned, at Dorothy Creek, in Cape
Nome Recording District, Alaska, during the years

1906, 1907 and 1908, of the value of Seventy-five

Thousand Dollars ($75,000) and upwards in the ag-

gregate for said years, according to the terms of said

agreement, no part of which said sum has been paid

by the said Seward Ditch Company unto the said

Campion Mining and Trading Company, or any

other person, or at all, and said sum is due and pay-

able.

18. That on or about the 8th day of October, 1906,

the said defendant B. Mggemeyer, claiming and

pretending to be the manager and attorney in fact

of said Campion Mining and Trading Compan}^ as

herein alleged; but without authority as such, or at

all, so to do, executed in the name of said Company,

and delivered to said Seward Ditch Company cer-

tain paper writings, one purporting to be a cancella-

tion and release of said contract with said Seward

[18] Ditch Company, whereof said Exhibit "A"
is a true copy, and the other purporting to be a mort-

gage by said Campion Mining and Trading Company

to said Seward Ditch Company of sundry water

rights, mining claims and other property owned by

said Campion Mining and Trading Company, com-

prising substantially the whole assets of said Com-

pany, a true copy of which first mentioned writing
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is hereto attached marked Exhibit "B," and is

hereby referred to and made a part of this com-

plaint, and a true copy of which last mentioned writ-

ing is hereto attached, marked Exhibit *'C," and is

hereby referred to and made a part of this com-

plaint.

That the said Campion Mining and Trading Com-

pany received no consideration whatever for said

mortgage, but that concurrently with the making and

delivery thereof, the sum of $24,000, being the amount

to secure the repayment whereof said mortgage

was purported to have been made, was, at or about

the time of the making and delivery thereof, placed

in the hands of the defendant John L. Beau, as de-

positary in escrow of said fund, and as trustee in re-

spect thereof, of the said Campion Mining and Trad-

ing Company, and the said Seward Ditch Company,

according to the terms of the paper writing concur-

rently made, executed and delivered on the part

of the said Seward Ditch Company by its authorized

officers, and on the part of the said Campion Mining

and Trading Company by the said defendant B. Nig-

gemeyer, as its alleged manager and attorney in fact,

as aforesaid, but without authority as aforesaid, the

substance of which agreement (the exact text

whereof is unknown to the plaintiff and at this time

unascertainable by him) was that the said fund

should be paid over by said iSeward Ditch Company

to said Campion Mining and Trading Company

whenever the making of said mortgage in said Cam-

pion Mining and Trading Company's name by the

said defendant B. Niggemeyer, as aforesaid, should
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be approved and ratified by due action on the part

of said Campion Mining and Trading Company, or

its Board of Directors. [19]

(a) That the said Campion Mining and Trading

Company received no consideration whatever for

the making and delivery of said instrument, pur-

porting to be a cancellation and release of said con-

tract, whereof said Exhibit "A" is a copy, other

than the concurrent placing of said fund intended

to constitute a loan secured by said mortgage, when-

ever the making of the same should be ratified as

aforesaid. That at the time of entering into said

^transactions by the said defendant B. Niggemeyer,

with the said John L. Beau and the said Beau Mer-

cantile Company, and also at the time of the trans-

actions of the said B. Niggemeyer with the said

Seward Ditch Company, the said defendant Nigge-

meyer was not the duly constituted manager or at-

torney in fact of said Campion Mining and Trading

Company, and was not authorized as such, or at all,

to enter into any of the said transactions, or to per-

form any of said acts in the name of the said Cam-

pion Mining and Trading Company, or on its behalf,

and at all of the said times, and prior thereto, the

said B. Niggemeyer stood enjoined from disposing

of, or in any manner interfering with any of the

properties or assets of said Campion Mining and

Trading Company, by reason of an injunction there-

tofore granted by the Superior Court of Cook

County, in the State of Illinois, a court of general

jurisdiction, in an action theretofore brought, and

still pending in said court, wherein one Thomas A.
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Campion was plaintiff and said Campion Mining

and Trading Company and said defendant Herhold,

and said defendant Niggemeyer, and others, were

defendants, and which said injunction was then and

still is in full force and effect, and that the said de-

fendants John L. Beau and Beau Mercantile Com-

pany and Seward Ditch Company were well ap-

prised of the fact that the said B. Niggemeyer had

been enjoined from disposing of or interfering with

any of the properties or assets of the said Campion

Mining and Trading Company at and during all of

the transactions aforesaid, and at the time of the

execution of the said notes aforesaid, and the in-

curring of the said indebtedness aforesaid, [20]

that formed the basis and causes of action of the said

John L. Beau and the said Beau Mercantile Com-

pany in the complaints in said Causes numbered

1570, 1571 and 1573, and wherein said void judg-

ments were rendered, and said void sales made, as

hereinbefore alleged.

19. That on or about the 16th day of October,

1907, this Court in Cause No. 1772, entitled Charles

W. Chase et al. vs. Campion Mining and Trading

Company et al., wherein the said Frank L. Black-

man was Receiver of said Campion Mining and Trad-

ing Company, as hereinbefore alleged, on motion of

said Receiver, duly made and entered its certain

order of decree in said cause, wherein and whereby

the Court authorized and directed said Receiver to

make and issue, and to sell and deliver to such per-

sons as he might find as purchasers thereof, at or

above the minimum price in said order designated.
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TJeceivers' Certificates in various amounts, not ex-

ceeding in the aggregate the sum of $10,000, which

said certificates were declared by this Court in its

said order authorizing the same, and on the face of

the form of said certificates approved by the Court,

to constitute a first and paramount lien upon all

of the property and assets of said Campion Mining

and Trading Company, within the jurisdiction of

this Court, and in pursuance of said authority said

Receiver did make and issue, and sold and de-

livered, to divers and sundry purchasers, at a price

not less than the minimum price specified in said

order, divers and sundry Eeceivers' Certificates,

amounting in the aggregate, as plaintiff is informed

and believes, to the sum of $8,400, and among the

same he made and issued and sold to one L. R. H.

Marshall, one of said Receiver's Certificates, of the

face value of $265.00, a true copy of which said Re-

ceiver's Certificate is attached hereto, marked Ex-

hibit ''D," and is hereby referred to ane made a part

of this complaint. That thereafter said Receiver's

Certificate was sold and assigned by the said L. R. H.

Marshall to Carstens Bros. & Dashley, and by the

said Carstens Bros. & Dashley sold and assigned to

this plaintiff, who [21] ever since has been, and

still is, the sole owner and holder thereof.

20. That on or about the 2d day of August, 1907.

said Receiver, under due authority by this Court,

instituted therein, a certain action known as Cause

No. 1779 on the Civil Register thereo, and wherein

said Campion Mining and Trading Company and

its said Receiver were the plaintiffs, and the said
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Seward Ditch Company, F. H. Herhold, B. Nigge-

meyer, said Beau Mercantile Company, said John

L. Beau and one H. T. Harding were defendants,

in which action, as is in the complaint filed, and still

on file therein, fully set forth, the plaintiffs sought

to obtain a decree of this Court cancelling said pur-

ported instrument of cancellation and release of

said contract with said Seward Ditch Company,

whereof Exhibit "A" hereto attached is a copy, and

reinstating said contract in full force and granting

as incidental legal relief a money judgment against

said iSeward Ditch Company for the amount due for

water delivered as aforesaid, under said contract,

during the years 1906 and 1907, down to about the

time of the institution of said suit, which said action

is still pending and undetermined in this Court.

21. That on or about the day of
,

1907, said defendant Seward Ditch Company pre-

tending to be indebted upon certain promissory

notes made by it and endorsed by the defendant Wild

Goose Mining and Trading Company, and then held

by the Nome Bank & Trust Company, a corpora-

tion doing a banking business at Nome, Alaska, the

principal whereof amounted in the aggregate to

the sum of $200,000, made and delivered to the de-

fendant Albert Fink, as Trustee, a certain deed of

trust of all of its property and assets, as security

for the pajTuent of said notes and any other notes

that it might make, in pursuance of the provisions of

said deed of trust. That on or about the day of

, 1908, the said defendant Albert Fink, as

Trustee aforesaid, began the publication in a news-
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paper printed and circulated at Nome, [22]

Alaska, advertising that he would on the 16th day

of September, 1908, offer for sale and sell to the

highest bidder all of said property and assets of

said Seward Ditch Company embraced in said deed

of trust, for the satisfaction of said notes; that

thereupon the said Frank L. Blackman, as said Re-

ceiver, and acting under due authority of this Court,

on or about the IGth day of September, 1908, and

prior to the time specified in said advertisement

for said sale, began a certain action of an equitable

nature in this court, numbered 1967 on the Civil

Register thereof, wherein said Campion Mining and

Trading Company, and its said Receiver, were plain-

tiffs, and said Albert Fink, as Trustee, said Seward

Ditch Oompany and said Wild Goose Mining and

Trading Company were defendants, wherein said

Receiver sought a decree enjoining said sale, upon

sundry grounds in the complaint on file therein set

forth, and on the same day this Court, on a motion

of said plaintiffs in said cause, granted a prelimin-

ary restraining order enjoining said sale until a

motion for an injunction pendente lite to the same

effect should be heard upon notice, and determined

That thereafter said matter came on to a hearing

before this Court, was argued by counsel, and taken

under advisement by the Court, and on or about the

day of , 1908, this Court denied said

motion, and, as affiant is informed and believes, on

the main ground that the covenants contained in

the agreement between the said Campion Mining

and Trading Company and the said Seward Ditch
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Company, for the delivery of water to the Seward

Ditch, constituted covenants running with the land,

and that in case of a sale of said Seward Ditch Com-

pany's properties by said Trustee, Albert Fink, un-

der his said advertisement aforesaid, the purchaser

acquiring said Seward Ditch properties, would take

the same subject to said contract and subject to all

indebtedness theretofore or thereafter incurred for

the purchase of waters under said contract, and with

full notice of each and every of the covenants and

agreements in said contract contained, [23] and

that thereafter, and upon the overruling of said

motion for an injunction pendente lite, the said Al-

bert Fink, as Trustee aforesaid, in pursuance of ad-

journments of said sale which he had made pending

said proceedings aforesaid, and on or about the

day of , 1909, offered for sale and sold to

the said Wild Goose Mining and Trading Company,

all of said properties and assets of the said Seward

Ditch Company, embraced in said deed of trust, but

said suit brought to enjoin said sale, and incidentally

for a money judgment, is still pending and unde-

termined in this Court.

(a) Plaintiff therefore alleges that the said de-

fendant Wild Goose Mining and Trading Company,

in purchasing said property from the said defend-

ant Albert Fink, as Trustee, aforesaid, acquired all

of the properties and assets of the said Seward

Ditch Company charged with notice of the cove-

nants and conditions contained i*n said agreement be-

tween the Campion Mining and Trading Company

and said Seward Ditch Company, with all of the
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covenants in said contract contained, running with

the land as aforesaid, and charged with notice of the

amount due for water theretofore delivered unto

said Seward Ditch Company hy the Campion Min-

ing and Trading Company, under said contract, and

charged with notice of the liability of the said Wild

Goose Mining and Trading Company for any and

all waters thereafter delivered by the said Campion

Mining and Trading Company to the said Seward

Ditch Company, under said agreement, and well

knowing that as purchaser under said Trustee's sale

it would be liable and bounden to pay the same.

22. That the only resources at the command of

the Receiver of the Campion Mining and Trading

Company, wherewith his official obligations evi-

denced by said Receivers' Certificates aforesaid, and

his other official obligations as such Receiver, might

or could be liquidated, consisting of said properties

and assets of said Campion Mining and Trading

Company, embraced in said Marshal's sales and cer-

tificates of purchase hereinbefore mentioned, to-

gether with said remnant of said company's assets,

of merely a [24] conjectural value, when disas-

sociated with said properties, so sold and said Re-

ceiver's Certificate held by this plaintiff, together

with said other outstanding Receivers' Certificates,

all whereof are of equal rank, cannot be paid off,

but the plaintiff and the holders of said other Re-

ceivers' Certificates must suffer the losee of the

whole or the greater part of the value thereof if said

Campion Mining and Trading Company shall be

divested of its title to said properties embraced
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within said pretended Marshal's sales and certifi-

cates of purchase, through the issuance of Marshal's

deeds based thereon ; that said Receiver has no means

or resources at his command wherewith to make a

redemption of said properties so sold, from said

sales, and in the exercise of said company's statutory

right of redemption, save and except said fund of

$24,000 deposited as aforesaid with the said defend-

ant John L. Beau in escrow, and under the terms of

said trust devolved upon the said John L. Beau, and

it is essential, in order that said Receiver may meet

his obligations evidenced by said Receivers' Cer-

tificates, that said Receiver shall, under authoriza-

tion of this Court, accept and draw out of the hands

of the said John L. Beau said fund so deposited

with him in escrow, and the plaintiff and the holders

of said other Receivers' Certificates are entitled, as

the plaintiff is advised by his counsel, and eerily be-

lieves, to an order to be granted by this Court in said

receivership suit, upon their petition authorizing and

directing said Receiver to accept and draw down said

fund so deposited in escrow as aforesaid.

23. Plaintiff further alleges and shows to the

Court that with a view to preventing said Receiver

from accepting and drawing down said fund, and

thereupon making use of the same as his sole re-

sources for the redemption of said properties from

said Marshal's sales and certificates, the defendants

Beau Mercantile Company, acting through its Presi-

dent John L. Beau, John L. Beau and the Wild

Goose Mining and Trading Company, have entered

into a combination and conspiracy to place said fund
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beyond the reach of said [25] Receiver, and to

that end the said John L. Beau and the said Beau

Mercantile Company have lately assigned and de-

livered said Marshal's certificates of purchase held

by them respectively, to the said defendant C. B.

Greeley, who has joined with them and the said Wild

Goose Mining and Trading Company in said con-

spiracy, and in pursuance thereof has received said

certificates and said assignments thereof secretly,

in the interest and for the use of the said Wild Goose

Mining and Trading Company ; to the end, also, and

in pursuance of said conspiracy, said Wild Goose

Mining and Trading Company has lately demanded

and received from the said John L. Beau, as deposi-

tary in escrow of said fund, the whole amount of

said fund, and said Beau has returned said fund to

the said Wild Goose Mining and Trading Company.

That no tender of said fund has ever been made to

the said Campion Mining and Trading Company, or

to its said Receiver aforesaid, as the mortgagor

named in said purported mortgage hereinbefore

mentioned. And in further pursuance of said con-

spiracy and for the aforesaid fraudulent purpose of

depriving said Receiver of his sole resources for

effecting said redemption, said defendant, John L.

Beau, has concealed from said Campion Mining and

Trading Company, and from its Receiver, and their

agents and assigns and representatives, and from

this plaintiff, and from the other holders of said Re-

ceivers' Certificates, the fact of said fund having

been relinquished by him and returned to said Wild

Goose Mining and Trading Company, until within
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a very few days last past, and until a time when it

was too late for said Receiver to make arrangements

to obtain any other funds wherewith to effect said

redemption, and the said defendant John L. Beau

has also concealed the fact of his having transferred

or arranged to transfer said certificates of purchase

to the said defendant C. B. Greeley, until on or about

the 14th day of August, 1909, on which date the said

defendant John L. Beau, at his own request filed

assignments of said certificates of purchase to the

said C. B. Greeley, for record with the Recorder of

Cape Nome District, at his office in Nome, Alaska,

without having first made [26] any delivery

thereof to the said defendant C. B. Greeley, and

plaintiff further alleges that said Marshal's^ certi-

ficates of purchase have been so, as aforesaid, as-

signed and delivered, as he is informed and verily be-

lieves, and therefore alleges, to the said C. B. Greeley

without any consideration whatever therefor mov-

ing from him, and solely upon the consideration of

certain moneys paid by the defendant Wild Goose

Mining and Trading Company to the said defendant

John L. Beau and the Beau Mercantile Company, m

furtherance of said conspiracy aforesaid.

24. Plaintiff further alleges that the said C. B.

Greeley holding said certificates of purchase in secret

trust for said Wild Goose Mining and Trading Com-

pany, is about to apply, in his own name, to the

defendant Thomas C. Powell, as United States Mar-

shal for the Second Division of the District of

Alaska, upon the expiration of the statutory year

of redemption from said pretended sales, to wit,
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upon the 9t]i day of September, 1909, or shortly

thereafter, for the issuance and delivery to him of

Marshal's deeds of the properties embraced in said

sales. And the plaintiff and other holders of said

Receivers' Certificates are remediless in the prem-

ises, and will suffer great and irreparable injury,

to wit, the loss of the investment in said Receivers'

Certificates held by said certificate holders, unless

this Court in the exercise of its equitable power shall

interpose and by its injunction to be granted herein,

pendente lite, shall prevent the issuance and delivery

of such deeds by the said United States Marshal,

and shall by its decree herein adjudge that the said

judgments rendered in favor of the said Beau Mer-

cantile Company and the said defendant John L.

Beau, and said sales and certificates of purchase

based thereon, are void, for lack of service of process,

lack of authorized appearances and pleadings on the

part of the said Campion Mining and Trading Com-

pany, on the defendant in said action, and shall

vacate and set aside said judgments ; or in case said

judgments are held to be valid, that said [27]

sales shall be set aside as void, and a resale ordered,

for the reasons in this complaint mentioned, and

shall upon either of said grounds, or upon the

grounds of the conspiracy hereinbefore alleged, or

either or both, adjudge the said Receiver is entitled

to said fund deposited in escrow with the said John

L. Beau, and compel the said Wild Goose Mining

and Trading Company to restore said fund to him,

and compel the said John L. Beau to permit said

Receiver to draw the same from his hands, and shall
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further authorize and direct said Receiver thereupon

to make use of so much of said funds as may be

necessary in redeeming said properties from said

pretended sales, in case said judgments are held valid

and said sales are held valid, or to make such other

use of said funds as this Court upon a full hearing

shall direct in the premises.

25. Plaintiff further alleges and shows to the

Court that the said Frank L. Blackman, Receiver

of said Campion Mining and Trading Company, is a

nonresident of the District of Alaska, and is absent

therefrom, and that his leave of absence, as plain-

tiff is informed and believes, has expired, and that

it is necessary to the protection of said Receivers*

Certificates, and the properties and assets of the said

Campion Mining and Trading Company, that an ac-

tive resident Receiver be appointed, or the said Re-

ceiver Frank L. Blackman be notified to return to

his post, to the end that the actions now pending in

this Court as aforesaid, may speedily be concluded

upon the merits, and to the end that proceedings may
be instituted and prosecuted to final determination

in cancelling said false and fraudulent mortgage

aforesaid so attempted to be made and concluded by

the said defendant B. Niggemeyer, and to the end

that said alleged cancellation of said Seward Ditch

contract may be rescinded and said contract again

declared to be in full force and effect, and recovery

had thereon, for the waters theretofore delivered by

the said Campion Mining and Trading Company to

the said iSeward Ditch, and the waters hereafter to

be delivered to said Seward Ditch, under the owner-
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ship of the said Wild Goose Mining and Trading

Company. [28]

26. Plaintiff is informed and believes, and upon

information and belief further alleges, that the said

indebtedness incurred by the said B. Niggemeyer,

and the said actions brought thereon by the said de-

fendant John L. Beau and the said Beau Mercantile

Company, and the recording of said mortgage, mak-

ing the same upon the record a purported lien

against the properties and assets of the said Campion

Mining and Trading Company, and the said alleged

agreement made by the said B. Niggemeyer, with-

out authority, as aforesaid, with the said Seward

Ditch Company, and attempting to cancel contract

for the delivery and sale of waters to the said Seward

Ditch, and the withdra?^Z of the fund of $24,000 so

placed in the hands of the said defendant John L.

Beau in trust as aforesaid, and the said sale of all

of the properties and assets of the said Seward

Ditch Company to the said defendant Wild Goose

Mining and Trading Company, were each and all

made, concluded and entered into by the said re-

spective parties in said agreements and proceedings

named, conspiring together each with the other,

with the intent and purpose of cheating and defraud-

ing the said Campion Mining and Trading Com-

pany out of all of its properties and assets, to the

end that said valuable properties and assets might

be absorbed and taken over without consideration to

the said respective persons and corporations herein

named, and laterally with a view of hindering and

deterring the said Campion Mining and Trading

Company, and its said Receiver from securing the



The Wild Goose Mining etc. Co. et al. 39

necessary funds with which to redeem said void sales

of its said properties and assets from said judgments

so rendered in favor of the said John L. Beau and

the said Beau Mercantile Company, as aforesaid;

and in this connection plaintiff further alleges that

in truth and in fact the said judgments, said mort-

gage, said pretended cancellation of said contract

for the delivery of water entered into between the

Campion Mining and Trading Company and said

Seward Ditch Company, and the sale of said Seward

Ditch to the Wild Goose Mining and Trading Com-

pany, as aforesaid, and the withdrawal of said fund

so placed in [29] trust with the said John L.

Beau, as aforesaid, have each and all combined to

run and destroy the credit of the said Campion Min-

ing and Trading Company, and to hinder, prevent

and make it impossible for the said Frank L. Black-

man as Receiver thereof, to borrow or otherwise se-

cure the necessary funds with which to protect the

property and assets of said Campion Mining and

Trading Company, or to redeem said properties

from said sales aforesaid, or to do and perform the

necessary acts and things required by law to pro-

tect such properties and such assets of the said

Campion Mining and Trading Company, and unless

this Court intervenes by its orders of injunction,

prohibitive and mandatory, as required under the

facts of this case, said properties and assets of the

said Campion Mining and Trading Company, afore-

said, will be completely absorbed by said defendants

above named, without consideration therefor, and

the Receivers' Certificates so issued by the Receiver

of this Court, as aforesaid, will become valueless and
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a total loss to the holders of said Receivers' Certifi-

cates.

27. Plaintiff further alleges that he brings this

suit in equity for the relief herein prayed for, as

well in behalf of all of the other holders of Receiv-

ers' Certificates, and of the obligations incurred by

said Receiver under authority of this Court, who
shall come in and join wdth him as parties plaintiff

to this action, and contribute ratably to the expense

thereof, as in his own behalf, and further alleges

that at this time he is not informed and does not

know the names of the holders of the other Receiv-

ers' Certificates so issued as aforesaid, nor the post

office addresses of the owners of said certificates.

And the plaintiff further shows to the Court that

as speedily as practicable after the granting by this

Court of injunctive relief herein, pendente lite, as

above set forth, plaintiff purposes, alone or with

such other holders of Receivers' Certificates as shall

joint with him as aforesaid, to petition this Court

in said receivership action, for an order authorizing

and directing said [30] Receiver to drawn down
said fund, as aforesaid, from the said John L. Beau,

and use the same, or so much thereof as may be nec-

essary to effect a redemption of said properties and

assets, as aforesaid, unless the Court shall decree

that said judgment under which said sales were

made, and the alleged indebtedness upon which said

judgments are based, or said sales within them-

selves, are null and void, or that said fund shall be

deposited with said Receiver, or his successors, sub-

ject to the order of this Court wdth reference to the
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disposition thereof.

28. Plaintiff further alleges that he has no

speedy or adequate remedy at law, in the premises,

and unless this Court immediately grants a tem-

porary restraining order, and thereafter an injunc-

tion pendente lite, upon notice to show cause, re-

straining and enjoining the issuance of Marshals'

deeds under said sales and certificates of purchase

aforesaid, that plaintiff will suffer great and irrepar-

able injury.

WHEREFORE plaintiff prays for the orders,

judgments and decrees of this Court as follows:

1. That said judgments in said causes entitled

Beau Mercantile Company, a corporation, vs. Cam-

pion Mining and Trading Company, numbered re-

spectively 1570 and 1573 on the Civil Register of

this Court, and said judgment in the case entitled

John L. Beau vs. Campion Mining and Trading Com-
pany, numbered 1571 on the Civil Register of this

Court, and each of the same be cancelled, set aside,

declared to be null and void, and held for naught.

2. That in case this Court should declare said

judgments mentioned in paragraph 1 of this prayer

to be valid judgments, that then the said sales under

alias execution issued out of said Court in said re-

spective causes aforesaid, be by an order of this

Court declared to be void sales, for the reasons in

this complaint mentioned, and that the Court order

a resale of said [31] properties, under said re-

spective judgments.

3. That in case the Court should find said judg-

ments to be valid in all respects, and said sales valid
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in all respects, that the Court then enter an order
that the Receivers' Certificates duly issued under

the order of this Court and cause No. 1772, entitled

Charles W. Chase et al. vs. Campion Mining and

Trading Company, be by an order of this Court de-

clared to be first and paramount liens upon all of the

properties and assets of said Campion Mining and

Trading Company, and that said judgments, in case

the same shall be found to be valid, be subrogated

and declared to be secondary to the said Receivers'

Certificates so issued as aforesaid.

4. That an order be entered herein requiring the

said Frank L. Blackman, as Receiver of the said

Campion Mining and Trading Company to diligently

prosecute to a final determination, the suits men-

tioned in this complaint, and to take such steps as

may be necessary, under the direction of the Court,

to protect the properties and assets of the said Cam-

pion Mining and Trading Company.

5. That in case said judgments and said sales

aforesaid are declared to be valid judgments and

valid sales, that the Court, by an order duly en-

tered herein, because and on account of the con-

spiracy entered into as in this complaint alleged,

grant unto the said Receiver such reasonable length

of time as may be consistent with equity to make
a redemption of said judicial sales aforesaid.

6. To enter an order herein, requiring the said

defendant Thomas C. Powell, as United States Mar-

shal of said District, requiring the said defendant

Powell as such Marshal, to appear before this Court,

at a time hereafter to be fixed, and show cause, if
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any lie may have, why an injunction pendente lite

should not be issued against him in his official ca-

pacity, enjoining and restraining him during the

pendency of this action, from making, [32] exe-

cuting and delivering unto the said John L. Beau, or

the said Beau Mercantile Company, or the said de-

fendant C. B. Greeley, or any other person, present-

ing th€ said Marshal's Certificates of purchase of

the properties of the Campion Mining and Trading

Company, described in the complaint herein, m said

Causes Numbered 1570, 1571 and 1573, of the files

of this Court, from making, executing and deliver-

ing a Marshal's deed to said properties, under said

certificates of purchase aforesaid, and in the event

that the said Campion Mining and Tradmg Com-

pany or its Receiver, Frank L. Blackman, should

attempt to redeem said properties from said

sales aforesaid, or either of said sales, that the fund

thus paid to the said United States Marshal be, by

an order of this Court to be entered herein, paid

into the registry of this Court, pending the final de-

termination of this said cause, and that pendmg a

hearing upon due notice to be given to the said

United States Marshal, to show cause as aforesaid,

that this Court do enter a preliminary restrammg

order, restraining and enjoining the said United

States Marshal from making, executing and deliv-

ering anv deed or deeds of conveyance under said

pretended sales, as aforesaid, or in case said moneys

should be paid in upon redemption in said causes,

or either of them, temporarily restraining and en-

joining the said United States Marshal from mak-
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ing payment of said redemption moneys unto the

said Beau Mercantile Company, John L. Beau, 0.

B. Greeley, or other person, pending the hearing

upon the order to show cause why an injunction

should not be issued, pendente lite, herein.

7. Plaintiff also prays for such other, further or

different relief as in equity and good conscience he

may be entitled to receive, including the costs of

this suit.

GEO. D. SGHOFIELD,
Attorney for Plaintiff. [33]

United States of America,

District of Alaska,—ss.

F. R. Cowden, being first duly sworn, deposes and

says: That he is the plaintiff herein; that he has

read the foregoing complaint, knows the contents

thereof, and verily believes the same to be true.

F. R. COWDEK
Subscribed and sworn to before me, this 9th day

of September, 1909.

[Notarial Seal] M. V. BRADY,
Notary Public for Alaska, Residing at Nome. [34]

Exhibit ''A" and Exhibit *'B" [to Complaint].

#39143. ("A" follows ''B.")

THIS MEMORANDUM made this 8th day of

October, 1906, between CAMPION MINING AND
TRADING COMPANY, a corporation organized

and existing under the laws of South Dakota, first

part, and iSEWARD DICTH COMPANY, a corpo-

ration, organized and existing under the laws of the

District of Alaska, second party:
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WITNESSETH: WHEREAS, heretofore on the

22nd day of April, 1905, an agreement was made be-

tween the parties hereto, a copy of which is here-

unto annexed and made a part hereof; and,

WHEREAS the parties are desirous of terminat-

ing, cancelling and ending said agreement,

NOW, THEREFORE, in consideration of the

premises and of the sum of one dollar by each of the

parties hereto to the other paid, receipt whereof is

hereby acknowledged, they do hereby cancel, rescind

and end said agreement, and each of them does

hereby release and discharge the other to date

hereof from each and every obligation contained

herein.

IN WITNESS WHEREOF they have caused

these presents to be executed by themselves by their

respective agents thereunto duly authorized, the

day and year first above written.

CAMPION MININO & TRADINO CO.

By B. NIGOEMEYER,
Manager and Attorney in Fact.

Witnesses

:

M. L. PETERSON.
CHARLES J. HAAO.

United States of America,

District of Alaska,

Second Division,—ss.

THIiS CERTIFIES that on this 8th day of Octo-

ber, A. D. 1906, before me, the undersigned, a notary

public in and for the District of Alaska, personally

appeared B. Niggemeyer, to me known to be the

identical person described in and who executed the
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foregoing instrument as Manager and attorney in

fact of the Campion Mining & Trading Company

and he acknowledged to me that he executed the

same in the name of and as the free act and deed

of the said [35] Campion Mining & Trading Com-

pany and that he executed the same freely and vol-

untarily for the uses and purposes therein men-

tioned.

IN WITNESS WHEE/EOF, I have hereunto set

my hand and affixed my Notarial seal the day and

year in this certificate first above written.

[Notarial Seal] M. L. PETERSON,
Notary Public in and for the District of Alaska,

Residing at Nome.

Exhibit '*A" [to Complaint].

THIS AaPEEMENT made this 22nd day of April,

1905, between the CAMPION MINING & TRAD-
ING COMPANY, a corporation organized and

existing under the laws of the iState of South Da-

kota, party of the first part (hereinafter called the

seller), and the SEWARD DITCH COMPANY, a

corporation organized and existing under the laws

of the District of Alaska (hereinafter called the

buyer),

WITNESSETH: The seller is the owner of cer-

tain water rights and waters of Upper Buffalo

Creek, Lower Buffalo Creek, Thompson Creek, Deep

Canyon Creek, McLennan Creek, Boer Creek and

David Creek tributaries of Steward River, Nome

Recording District, District of Alaska and certain

w^ater and water rights.

WHEREAS the seller desires to sell the water
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rights and the waters abo^ve described, now there-

fore in consideration of the premises and of $1,00

lawful money tof the United States, paid by each

party to the other, and in consideration of the agree-

ments and covenants hereinafter mentioned, it is

agreed between the said seller and buyer,

First. The seller agrees to sell and the buyer to

buy all the water, water rights and ditches, owned

by the seller, as above described, and also all ditches

to be constructed by the seller as is hereinafter set

forth upon the terms and conditions herein stated.

[36]

Second. The buyer agrees to pay to the seller

twenty-five cents (.25) lawful money of the United

States, set forth in this agreement, for each miner's

inch for each twenty-four hours of water furnished

the buyer by the seller at the mouth of a certain

ditch, kmvon as Debris Ditch, now^ o^vned by the

seller, and running from Buffalo Creek, a tributary

of Nome River, to a point on Dorothy Creek, a tribu-

tary of Nome River, Nome Recording District, Dis-

trict of Alaska.

Third. The buyer agrees to enter upon the con-

struction of its ditch beginning at a point below the

mouth of Dorothy Creek on Nome River, to Peluk

Creek, Nome Recording District, District of Alaska,

at the opening of the season of 1905 and to prose-

cute the work on said ditch with due diligence to its

completion. Th^ buyer agrees to accept and pay at

the rate set forth in paragraph two of this contract,

for all waters delivered to the buyer at the mouth

of the ditch known as Debris Ditch, during each
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and every day of the mining season, from the open-

ing of the mining season 1906 to the close of the

mining season 1915, provided that the buyer has

completed by the beginning of the mining season

1906 its contemplated ditch from a point on Nome
River below the mouth of Dorothy Creek to Peluk

Creek or to some other point where it can make use

of all the waters furnished it by the seller. If the

buyer has not completed its d?^tch to the said Peluk

Creek or to some other point where it can make use

of all the waters furnished it by the seller at the

beginning of the mining season 1906, then this con-

tract shall not begin until the opening of the min-

ing season 1907 and shall not cease until the close

of the mining season 1916, it being the intention on

the part of the seller and the buyer that the life of

this agreement shall be for the period of ten full

mining seasons.

If the buyer desires to use any of the waters be-

longing to the seller before the completion of its

contemplated ditch, it shall have that privilege and

pa}^ for the same at the same rate as provided for

above but it is understood and agreed that all

waters [37] furnished prior to the completion of

the buyer's ditch to Peluk Creek, or to some other

point where it can make use of all the waters fur-

nished it by the seller, shall be no part of the pur-

chase price of the above described water, water

rights and ditches.

Fourth. At the close of the ten year period

above referred to, the seller will make, execute and

deliver to the buyer, a good and sufficient deed for
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all water, water rights and ditches above described,

and all ditches that the seller may build to convey

water under the terms of this contract to the buyer.

Fifth. The buyer agrees to advance to the seller

the money necessary to widen Debris D'^ttch, and to

complete the ditch from Deep Canyon Creek to Buf-

falo Creek, Nome River District, District of A/caska.

The buyer is to be repaid the amount so advanced

with interest at the rate of 6%, by giving itself

credit from the first payment due by the Buyer to

the seller, under the terms of this contract.

•Sixth. It is further agreed between the seller

and the buyer that the seller may use any of the

waters a^ any time, free of cost, during the life of

this agreement, or thereafter, provided the said

water is used in mining ground now owned or leased

by the seller, and with the further provision that

the seller shall not sell to any one else, or permit any

one else to use the water after the seller has used

the same in mining. Any waters so used by the

seller shall not be charged to the buyer.

Seventh. It is understood between the seller and

the buyer that the seller is now in litigation with

the Miocene Ditch Company, a corporation organ-

ized under the laws of California as to the rights to

use the waters, mentioned in this contract, and it

is mutually agreed that if finally the Miocene Ditch

Company should be declared the owner by a Court

of competent jurisdiction, to any or all of the waters

included in this contract, then the seller is relieved

from any liability for a failure to furnish to the

buyer [38] ^o much of the waters as may be de-
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creed by the Court to the Miocene Ditch Company.

Eight. It is further understood and agreed that

the seller shall defend itself in good faith to a final

determination of the said suit now pending in the

United States District Court, iSecond Division, Dis-

trict of Alaska, above referred to, or in any other

suit that may be brought against it involving the

subject matter of this contract.

Ninth. It is further understood and agreed that

the buyer shall in no way be liable for any cost in

the said suit or in any judgment rendered therein.

Tenth. A miner's inch shall be as defined by the

statutes of the State of Montana.

Eleventh. It is agreed that the water shall be

measured at the point of delivery under the above

rule by measureing the flow of the water at 6 o 'clock

in the morning, at Noon, six o'clock P. M. and 12

midnight. These four measurements to be added

together and divided by four, the result of said di-

vision being the amount of water for which the

buyer is to pay for that day.

Twelfth. The buyer agrees to keep all ditches in

repair, free of cost to the seller, during the life of

this agreement. This does not include the widening

or construction of any new ditches.

Thirteenth. On the fifth day of each month dur-

ing the mining season during the life of this con-

tract, the buyer is to pay the seller, for all the waters

furnished by the seller during the preceding 30' days.

Fourteenth. The buyer agrees to protect by user

the water rights of the seller during the life of this

agreement.
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IN WITNESS WHEREOF, the seller and buyer

have caused this instrument to be executed in dupli-

cate by its proper officers, [39] and' to be attested

by its corporate seal, the day and year above writ-

ten.

CAMPION MINING & TRADING COM-

PANY,
By F. H. HERHOLD, Prest. & Treas.

B. NIGGEMEYER, Sec.

SEWARD DITCH COMPANY,
By CABELL WHITEHEAD,
President and Attorney in Fact.

Filed for record Dec. 18, 1906, 9 A. M., request of

W. B. Watts.

F. E. FULLER,
Recorder.

F. R. COWDEN,
Deputy.

(Vol. 174, page 24.) [40]

Exhibit '*C" [to Complaint].

#30144.

THIS INDENTURE, made this 8th day of Octo-

ber, A. D. 1906, by and between the CAMPION
MINING AND TRADING COMPANY, a corpora-

tion, organized under the laws of the State of South

Dakota, the party of the first part, and the SEW-

ARD DITCH COMPANY, a corporation, organ-

ized under the laws of the District of Alaska, the

party of the second part,

WITNESSETH : That the party of the first part

for and in consideration of the sum of Ten Dollars,

gold coin of the United States, and other good and
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valuable considerations, to it in hand paid by tHe said

party of the second part, the receipt whereof is

hereby acknowledged, has, and by these presents

does, grant, bargain, sell, comvey, and confirm unto

the said party of the second part, and unto its suc-

cessors and assigns, the following described ditches,

water rights, placer mining claim, and other prop-

erty lying and being in the Cape Nome and Kougarok

Mining and Recording District, District of Alaska,

described as follows, to wit

:

That certain placer mining claim situate on Nome
River, at or near the mouth of Dorothy Creek, and

being Known as "Bench River Claim."

Also, the following water rights, locations and ap-

propriations, of water, situate in the Cape Nome Re-

cording District, District of Alaska, known as the

"Upper Buffalo Creek Water Right," "Lower Buf-

falo Creek Water Right," "Divide Creek Water

Right, " "Deed Canyon Creek Water Right, " " David

Creek Water Right," and "McLennan Creek Water

Right, '

' all of said creeks being tributar^ies of Nome
River.

Also those certain water rights and appropriations

of water, situate in the Cape Nome Recording Dis-

trict, District of Alaska, known as the '

' Slate Creek

Water Right," "Thompson Creek Water Right,"

and "Lost Creek Water Right," being tributaries of

Stewart River. [41]

Also those certain water rights and appropriations

of water known as the *

' East Fork of Sinrock River

Water Right," also "Windy Creek Water Right,"

said Windy Creek being a tributary of Sinrock
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River. Also those certain water rights and appro-

priations of water o^ned by the first party on G-rand

Central Eiver and the tributaries thereof in the

aforesaid Recording District, District of Alaska.

Also the following ditches situate in the Cape

Nome Recording District, District of Alaska and

known as,

The ^'Debris Ditch" and all rights appertaining

thereto, said ditch being that certain ditch on the

right limit of Nome River leading from lower Buf-

falo Creek to Dorothy Creek. Also that high line

ditch known as the Upper Buffalo Ditch," being a

ditch leading from said Upper Buffalo Creek to the

Divide between Sinrock River and Hudson Creek.

Also, that certain ditch leading from David Creek

to Mormon Grulch and also from David Creek to

Lower Buffalo Creek, and also, that certain ditch

known as the ''Thompson Creek Ditch," and also

that ^certain ditch known as the ''Slate Creek

Ditch," and also that certain ditch known as the

"Lost Creek Ditch," also those certain ditches and

gates owned by the first party, on the Sinrock and

G-rand Central Rivers and tributaries thereof.

IT BEING UNDERSTOOD AND AGREED that

said water, water rights, appropriations of water

and ditches include, and this description is intended

to include and embrace all of the water, water rights

and appropriations of water and ditches owned by

the first party in the District of Alaska.

TOGETHER with all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing and all rights, privileges and franchises there-

unto appertaining.
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THIS CONVEYANCE IS INTENDED AS A
MORTGAG-E to secure the payment of a certain

promissory note, in words and figures as follows, to

wit: [42]

^'24,000.00. Nome, Alaska, October Sth, 1906.

On or before December 31st, 1908, for value re-

ceived, we promise to pay to the order of the

SEWARD DITCH COMPANY, a corporation, at

Nome, Alaska, the sum of TWENTY-FOUR
THOUSAND ($24,000) Dollars, gold coin of the

United States, together with interest thereon in like

gold coin at the rate of five (5%) per cent per an-

num from December 15th, 1906, until paid. Inter-

est payable a annually and if not so paid to be added

to the principal and to bear interest at like rate.

This note is secured by a Mortgage of even date

herewith.

(Signed) CAMPION MINING & TRAD-
ING CO.

By B. NIGGEMEYER,
Manager and Attorney in Fact."

And these presents shall be void if such payment

be made according to the terms and conditions of said

note, but in case default be made in the payment of

the principal and interest of said promissory note,

or any part thereof, when the same shall become due

and payable, according to the terms and conditions

thereof, then the said party of the second part, its

successors and assigns, are hereby empowered to sell

any or all of the said property, hereinabove de-

scribed, with all and every of the appurtenances,

privileges and franchises thereto incident, or any
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part thereof, in the manner prescribed by law, and

out of the money arising from such sale, to reafin

the whole of said principal and interest, whether the

same shall be then due or not, together with costs and

charges of making such sale, and the overplus, if

any there be, shall be paid by the party making such

sale, on demand, to the party of the first part, its

successors and assigns, and in any suit or other pro-

ceeding that may be had for the recovery of said

principal sum and interest on either said Note or

Mortgage, it shall be lawful for the said party of the

second part, its successors and assigns to include in

the judgment that may be recovered, counsel fees

and charges of attorneys employed in said fore-

closure suit, in the sum of five (5%) per cent of the

amount then due under said note and [43] mort-

gage, which said five (5%) per cent is hereby se-

cured and covered by this mortgage (or in case of

settlement or payment being made after such suit

has been commenced and before a final decree has

been entered therein, an attorney's fee^ of five hun-

dred ($500) Dollars in gold coin, shall be taxed as

part of the costs in said suit) , as well as all payments

that the said party of the second part, its successors

and asigns may be obliged to make, to protect and

take care of the property hereby mortgaged, on ac-

coimt of any taxes, charges, incumbrances or assess-

ment whatsoever, on the said property, or any part

thereof.
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IN WITNESS WHEREOF the said party of the

first part has hereunto set its hand and seal, the day

and year first above written.

CAMPION MINING & TRADING CO.

[Seal]

By B. NIGGEMEYER,
Manager and Attorney in Fact.

Signed, sealed and delivered in the presence of

:

M. L. PETERSON.
CHARLES J. HAAG.

United States of America,

District of Alaska,

Second Division,—ss.

THIS CERTIFIES that on this 8th day of Octo-

ber, A. D. 1906, before me, the undersigned, a notary

public in and for the District of Alaska, personally

appeared B. Niggemeyer to me known to be the

identical person who executed the within and fore-

going instrument as Manager and attorney in fact

of the Campion Mining and Trading Company, and

acknowledged to me that he executed the same in the

name of and as the free act and deed of the said

Campion Mining and Trading Company and that he

executed the same freely and voluntarily for the

uses and purposes therein mentioned.

WITNESS my hand and notarial seal, the day and

year in this certificate, first above mentioned.

[Notarial Seal] M. L. PETERSON,
Notary Public in and for the District of Alaska, Re-

siding at Nome. [44]



The Wild Goose Mining etc. Co. et al. 57

Filed tore record Dec 18, 1906, 9 A. M., request of

W. B. Watts.

F. E. FULLER,
Recorder.

F. R. Cowden,

Deputy.

.(Vol. 173, page 18.) [45]

Exhibit "D" [to Complaint].

RECEIVER'S CERTIFICATE NO. 10.

$265.00. Nome, Alaska, Oct. 16, 1907.

For value received, the undersigned Frank L.

Blackman, as receiver of the Campion Mining &
Trading Company and not personally, hereby prom-

ise to pay to the order of L. R. H. MARSHALL, on

or before one year after the date hereof, the sum

of Two hundred sixty-five in lawful money of the

United States of America, together with interest

thereon at the rate of eight per cent (8% ) per annum
from date until paid, both principal and interest

payable at the banking house of the , in

Nome, Alaska ; such payment to be made out of the

gross assets and property of said Campion Mining

& Trading Company, a corporation, whereof the un-

dersigned is the duly appointed, qualified and acting

receiver, under due appointment made on July 15,

1907, by the Circuit Court of the United States for

the District of South Dakota, Southern Division, and

under ancillary appointment duly made on Septem-

ber 13, 1907, by the District Court for the District

of Alaska, Second Division.

This certificate is one of a series of like receiver's

certificates, the aggregate amount whereof shall not
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exceed ten thousand dollars, the issuance whereof has

been authorized by an order of said District Court

for the District of Alaska, Second Division, entered

on September 14, 1907, in the cause wherein said an-

cillary appointment of the undersigned as receiver

was made ; and this certificate together with all other

certificates of said authorized issue, not exceeding

in all said total amount, is constituted and declared

in and by said order to be, and is hereby declared to

be, a first and paramount lien upon all the property

and assets of said Campion Mining & Trading Com-

pany within the jurisdiction of said District Court

—

all the certificates of said authorized issue, however,

having parit}^ among themselves.

FRANK L. BLACKMAN.
Approved

:

ALFRED S. MOORE,
District Judge, District of Alaska, Second Division.

[Endorsed] : No. 10, $265.00, Campion Mining &

Trading Co. Receiver's Certificate, Dated October

16, 1907.

Please pay above order to Carstens Bros. & Dash-

ley.

L. R. H. MARSHALL.
Please pay to the order of F. R. Cowden.

CARSTENS BROS & DASHLEY,
By J. A. CARSTENS. [46]

[Endorsed] : #2106. In the Dist. Court for the

Dist. of Alaska, Second Division. F. R. Cowden,

Plaintiff, vs. Wild Goose Mining and Trading Com-

pany et al., Defendants. Complaint. Filed in the

Office of the Clerk of the Dist. Court of Alaska, Sec-
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ond Division, at Nome. Sep. 9th, 1909. Jbo. H.

Dunn, Clerk. By T. M. Eeed, Deputy. Geo. D.

Schiofield, Atty. for Plaintiff. [47]

In the District Court for the District of Alaska, Sec-

ond Division.

F. E. COWDEN,
Plaintiff,

vs.

WILD GOOSE MINING AND TRADING CO.,

a Corporation; SEWARD DITCH COM-

PANY, a Corporation; ALBERT FINK, as

Trustee; JOHN L. BEAU, BEAU MER-
CANTILE COMPANY, a Corporation ; F. H.

HERHOLD; B. NIGGEMEYER; C. B.

GREELEY; CAMPION MINING AND
TRADING COMPANY, a Corporation;

FRANK L. BLACKMAN, as Receiver of

;said CAM;ION MINING AND TRADING
COMPANY; C. S. HANNUM; THOMAS C.

POWELL, as U. S. Marshal for the Second

Division of the District of Alaska,

Defendants.

Motion for Temporary Injunction and for Tem-

porary Restraining Order, and for Order to Show

Cause Why Temporary Injunction Should not

be Granted.

Now comes the plaintiff in this cause and moves

the Court for an order granting a temporary injunc-

tion herein, during the pendency of this cause, or

until the further order of the Court in the premises.
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enjoining the defendant Thomas C. Powell, as

United States Marshal for the Second Division of

the District of Alaska, from executing or delivering

anv deed or deeds from himself, as such Marshal, to

the defendant C. B. Greelev, or to any other person

or persons holding the Marshal's certificates of pur-

chase, made and issued by said Marshal in the year

1908, in the actions, or any thereof, theretofore

brought and prosecuted to judgment in this Court,

and respectively numbered on the Civil Register of

the Court [48] 1570, 1571 and 1573, which certi-

ficates were so made and issued pursuant to the judg-

ments in said actions, and executions and sales

issued, levied, and made for the satisfaction of such

judgments, and enjoining said defendant Thomas C.

Powell, as such Marshal from paying over, in case

redemption from said sales and certificates of pur-

chase, or any thereof, shall be made, any moneys

paid to him by way of such redemption, to the de-

fendants Beau Mercantile Company, John L. Beau,

or C. B. Grreeley, or any of them, or to any person

or persons holding said certificates of purchase, or

any thereof and meanwhile for an order to be

granted herein ex parte and forthwith, restraining

said defendant Thomas C. Powell, as such Marshal,

lo the same effect and extent as aforesaid, until this

motion for a temporary injunction shall have been

heard upon due notice, and an order shall have been

entered thereon, and by way of notice of the hearing

of this motion for a temporary injunction, requiring

said defendant last named to show cause before this

Court, at a time and place to be therein specified,
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why this motion for a temporary Injunction should

not be granted.

This motion is based on the complaint this day

filed in this cause, and on the annexed affidavit of the

plaintiff, in support hereof; and is made upon the

grounds shown therefor by said complaint and said

affidavit.

Dated September 9, 1909.

GEO. D. SCHOFIELD,
Plaintiff's Attorney. [49]

In the District Court for the District of Alaska, Sec-

ond Division.

No. 2—IN EQUITY.

F. R. COWDEN,
Plaintiff,

vs.

WILD GOOSE MINING AND TRADING COM-
PANY, a Corporation et al.,

Defendants.

Affidavit of Plaintiff in Support of Motion for Tem-

porary Injunction, etc.

United States of America,

District of Alaska,—ss.

F. R. Cowden, being sworn, deposes and says: I

am the plaintiff in the above-entitled action, in which

my complaint duly verified, has this day been filed
;

and I make this affidavit to be used in support of

my motion, prefixed to this affidavit, and based there-

on, and on said complaint, for temporary injunction
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and a restraining order meanwhile against the de-

fendant Thomas C. Powell, as United States Marshal

for the Second Division of the District of Alaska, as

prayed for in said complaint.

I am the bona fide owner and holder of the Re-

ceivers' Certificate mentioned in said complaint, the

same being Certificate No. 10, for the principal sum

of $265.00, bearing date the 16th day of October,

1907, and issued by the defendant Frank L. Black-

man, as Receiver of the Campion Mining and Trad-

ing Company. The action of said Receiver in stipu-

lating relative to the judgment of the defendants

Beau Mercantile Company and John L. Beau against

said Campion Mining and Trading Company, men-

tioned in my said complaint, was wholly unknown to

me at the time when I purchased said Receiver's

Certificate, or at any time until within a few days

last past, when such action was [50] made known

to me by my attorneys herein, as the result of his in-

vestigation of the court records in suits involving

the rights and property of said Campion Mining and

Trading Compan}^, which investigation was made for

me with a view to ascertain what steps could be taken

for the protection of my rights as the holder of said

Receivers' Certificates, said Receiver being now ab-

sent from the jurisdiction of this Court, and having

as I am informed and believe no funds at his com-

mand with which to redeem from the sales under

said judgment the properties embraced therein.

Substantially all of the matters set forth in my said

complaint, aside from the facts as hereinabove set

forth, as to my ownership of said Receivers' Certi-
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ficates, and as to my ignorance of said stipulation on

the part of said Receiver, are matters of record on

the files of the above-named court, to which records I

hereby refer for evidence of the truth of said mat-

ters set forth in the said complaint.

F. E. COWDEN.

Subscribed and sworn to before me, this 9th day

of September, 1909.

[Notarial Seal] M. V. BEADY,
Notary Public for Alaska, Eesiding at Nome.

[Endorsed] : #2106. In the Dist. Court for the

Dist. of Alaska, Second Division. F. E. Cowden,

Plaintiff, vs. Wild Goose Mining and Trading Com-
pany et al.. Defendants. Motion for Eestraining Or-

der and Affidavit of F. E. Cowden. Filed in the Office

of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. Sep. 9, 1909. Jno. H. Dunn,

Clerk. By T. M. Eeed, Deputy. Geo. D. Schofield,

Attorney for Plff. [51]

In the District Court for the District of Alaska,

Second Division.

F. E. COWDEN,
Plaintiff,

vs.

WILD GOOSE MINING AND TEADING CO.,

a Corporation, SEWAED DITCH COM-
PANY, a Corporation, ALBEET FINK as

Trustee, JOHN L. BEAU, BEAU MEE-
CANTILE COMPANY, a Corporation, F. H.

HEEHOLD, B. NIGGEMEYEE, C. B.
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GREELEY, CAMPION MINING AND
TRADING COMPANY, a Corporation,

FRANK L. BLACKMAN, as Receiver of

said CA^IPION MINING AND TRADING
COMPANY, C. S. HANNUM and THOMAS
C. POWELL as United States Marshal for

the Second Division of the District of Alaska,

Defendants.

Injunction Pendente Lite.

THIS CAUSE came on to a hearing before the

Court, on this day, upon motion of Geo. D. Scho-

field, attorney for plaintiff, for an injunction pen-

dente lite herein, and it appearing to the Court that

on the 9th day of September, 1909, the Court granted

a temporary restraining order against the defend-

ant Thomas C. Powell, as United States Marshal for

said District, restraining and enjoining the said

Thomas C. Powell as such Marshal, until the fur-

ther order of the Court, from executing or deliver-

ing any deed or deeds of conveyance to the defend-

ant C. B. Greeley, or to any other person or persons

holding the said United States Marshal's certificates

of purchase made, executed and delivered by said

Marshal in causes numbered respectively 1570, 1571

and 1573, on the Civil Register of this Court

;

And it further appearing to the Court that the

said defendants have failed to appear within the time

fixed by the Court and extensions of further time

granted by the Court, and show cause why an in-

junction pendente lite, as prayed for in the com-

plaint on [52] file herein, and set forth in the

motion for a temporary injunction on file herein, or
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at all, and for further good cause shown said motion

for an injunction pendente lite herein, is hereby sus-

tained.

IN CONSIDERATION WHEREOF, it is hereby

ORDERED AND ADJUDGED that an injunction

pendente lite herein be, and the same hereby is,

granted, and the said defendant Thomas C. Powell

as United States Marshal of said District be, and he

hereby is during the pendency of this action, en-

joined and restrained from executing or delivering

a deed or deeds of conveyance from himself as such

marshal, to the defendant C. B. Greeley, or to any

other person or persons holding the Marshal's Cer-

tificates of Purchase made and entered by said Mar-

shal in the year 1908, in civil causes numbered 1570,

1571 and 1573 of the files of this Court, or in either

of said actions, and which said certificates of pur-

chase were so made and issued pursuant to the judg-

ments in said actions, and pursuant to execution sales

made thereunder, and made for the satisfaction of

such judgments, and which said causes are entitled

John L. Beau, plaintiff, vs. Campion Mining and

Trading Company, defendant, and two of said causes

are entitled Beau Mercantile Company, plaintiff, vs.

Campion Mining and Trading Company, defendant,

reference to which said respective actions according

to said civil register numbers thereof, is hereby made.

IT IS FURTHER ORDERED AND AD-
JUDGED that until the further order of the Court

in the premises, the bond made, executed, approved

and filed in this said cause, on the granting of the

temporary restraining order herein, shall stand as
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the bond on this injunction pendente lite, until the

further order of the Court relative to said bond.

IT IS FURTHER ORDERED AND AD-
JUDGED, that a certified copy of this injunction

pendente lite shall be served upon the United States

Marshal by the elisor heretofore appointed by the

Court to serve the process in said cause, on the said

Thomas C. Powell as [53] United States Marshal

aforesaid.

DONE in open court, this 11th day of October,

1909.

ALFRED S. MOORE,
District Judge.

United States of America,

District of Alaska,

Second Division,—ss.

I hereby certify that I received the annexed In-

junction on the 12th day of October, 1909, and there-

after on the same date I served the same at Nome,

Alaska, upon Thomas C. Powell, as United iStates

Marshal for the Second Division of the District of

Alaska, by delivering to and leaving with him a copy

thereof, certified to be such by Jno. H. Dunn, Clerk

of the District Court, District of Alaska, Second

Division.

Returned this 12th day of October, 1909.

F. A. NEWTON,
Elisor.

COSTS:
1 Service $6.00

[Endorsed] : #2106. In the Dist. Court for the

Dist. of Alaska, Second Division. F. R. Cowden,
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Plaintiff, vs. Wild Goose Mining and Trading Co.,

a Corporation et al.. Defendants. Injunction Pen-

dente Lite. Filed in the office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

Oct. 11, 1909. Jno. H. Dunn, Clerk. By Z. Deputy.

Geo. D. Schofield, Atty. for Plaintiff. Vol. 7, Or-

ders and Judgments, p. 456. C. [54]

In the District Court for the District of Alaska,

Second Division.

F. R. COWDEN,
Plaintiff,

vs.

WILD GOOSE MINING AND TRADING CO.,

a Corporation et al.,

Defendants.

Order [Permitting Charles Woog to Intervene].

THIS CAUSE came on to a hearing before the

Court, upon the ex parte application of Charles

Woog, asking permission to intervene in said cause

as a party plaintiff with the said F. R. Cowden,

plaintiff, and the Court having read over the com-

plaint of intervention, presented by the said Charles

Woog, and being fully advised in the premises, and

for further good cause shown, hereby grants said

application to intervene.

IN CONSIDERATION whereof it is hereby

ORDERED that the said Charles Woog be, and he

hereby is, permitted to intervene in said cause, and

to file his complaint of intervention herein.
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DONE IN OPEN COURT this 27th day of Octo-

ber, 1909.

ALFEED iS. MOOEE,
District Judge.

[Endorsed]: Original. #2106. In the Dist.

Court for the Dist. of Alaska, Second Division. F.

R. Cowden, Plaintiff, vs. Wild Goose Mining and
Trading Co. et al.. Defendants. Order. Filed in

the office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Oct. 27th, 1909. Jno. H.
Dunn, Clerk. By Z. Deputy. Vol. 7, Orders and
Judgments, p. 568. C. Geo. D. Schofield, Atty. for

Intervening Plff. [55]

In the District Court for the District of Alaska,

Second Division.

F. R. COWDEN,
Plaintiff,

vs.

WILD GOOSE MINING AND TRADING CO.,

a Corporation, SEWARD DITCH COM-
PANY, a Corporation, ALBERT FINK as

Trustee, JOHN L. BEAU, BEAU MER-
CANTILE COMPANY, a Corporation, F. H.

HERHOLD, B. NIGGEMEYER, C. B.

GREELEY, CAMPION MINING AND
TRADING COMPANY, a Corporation,

FRANK L. BLACKMAN, as Receiver of

said CAMPION MINING AND TRADING
COMPANY, C. S. HANNUM and THOMAS
C. POWELL as United States Marshal for

the Second Division of the District of Alaska,

Defendants.
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Complaint in Intervention of Charles Woog.

AND NOW COMES CHARLES WOOG, and

hereby accepting and adopting the provisions of

paragraph 27 of the complaint in equity herein, and

by leave of Court first had and obtained, herewith

joins as party plaintiff with the said F. R. Cowden,

plaintiff in said case, and for cause of action alleges

:

1. On information and belief, reiterates, re-

affirms and adopts each and every allegation in the

complaint of the said F. R. Cowden contained, and

the whole thereof.

2. That on or about the 16th day of October, 1907,

this Court in cause No. 1772, entitled Charles W.
Chase et al. vs. Campion Mining and Trading Com-
pany, a corporation, wherein the said Frank L.

Blackman was Receiver of said Campion Mining

and Trading Company as alleged in the complaint

of the said F. R. Cowden, on motion of said Receiver,

duly made and entered its certain order of decree

in said cause, wherein and whereby the Court au-

thorized and directed said Receiver to make and

issue, and to sell and deliver, to such persons as he

might find as purchasers thereof, at or above [56]

the minimum price in said order designated, re-

ceiver's certificates in various amounts, not exceed-

ing in the aggregate the sum of Ten Thousand Dol-

lars ($10,000), which said certificates were , declared

by this Court in its said order authorizing the same,

and on the face of the form of said certificates ap-

proved by the Court, to constitute a first and para-

mount lien upon all of the property and assets of
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said Campion Mining and Trading Company, within

the jurisdiction of this Court, and in pursuance of

said authority said Receiver did make and issue, and

sold and delivered, to divers and sundry purchasers,

at a price not less than the minimiun price specified

in said order, divers and sundry receiver's certifi-

cates, amounting in the aggregate, as plaintiff is in-

formed and believes, to about the sum of Eight

Thousand Four Hundred Dollars ($8,400), and

among the receiver's certificates thus issued, said

Receiver made and issued, and sold and delivered,

to E. W. Johnston, receiver's certificate No. 1, dated

September 20th, 1907, for the sum of One Thousand

Dollars ($1,000), receiver's certificate No. 2, dated

September 20th, 1907, for the sum of One Thousand

Dollars ($1,000), receiver's certificate No. 3, dated

September 23d, 1907, for the sum of One Thousand

Dollars ($1,000), receiver's certificate No. 4, dated

September 23d, 1907, for the sum of One Thousand

Dollars ($1,000), receiver's certificate No. 5, dated

October 7th, 1907, for the simi of One Thousand Dol-

lars ($1,000), and receiver's certificate No. 6, dated

October 7th, 1907, for the sum of One Thousand Dol-

lars ($1,000), which said receiver's certificates

aggregated the siun of Six Thousand Dollars

($6,000) face or par value, and which said receiver's

certificates are in words, letters, figures and form,

save and except as to dates and amounts, of like tenor

and effect of the said receiver's certificate issued to

the said plaintiff F. R. Cowden, and set forth in Ex-

hibit "D" attached to the original complaint herein.

That thereafter and prior to the commencement of
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this action, said receiver's certificates numbered re-

spectively from [57] 1 to 6 each inclusive, aggre-

gating the sum of Six Thousand Dollars ($6,000),

were for a valuable consideration sold and assigned

by the said E. W. Johnston to this intervening plain-

tiff, who ever since has been and still is the sole

owner and holder thereof.

3. That the said receiver's certificates numbered

from 1 to 6 each inclusive, and aggregating the sum

of Six Thousand Dollars ($6,000) as aforesaid, are

still outstanding and unpaid, but according to the

terms thereof are past due and payable.

WHEREFORE, intervening plaintiff prays judg-

ment in manner and form as prayed by the said

plaintiff F. R. Cowden, in paragraphs 1, 2, 3, 4', 5,

6 and 7 of the prayer of the original complaint filed

herein, reaffirms said prayer and adopts the same,

and prays judgment accordingly.

GEO. D. SCHOFIELD,
Attorney for Intervenor.

United iStates of America,

District of Alaska,—ss.

Charles Woog, being first duly sworn, says :
That

he is intervening plaintiff herein; that he has read

the foregoing complaint of intervention, knows the

contents thereof, and verily believes the same to be

true.

CHARLES WOOG.

Subscribed and sworn to before me, this 13th day

of October, 1909.

[Notarial Seal] M. V. BRADY,

Notary Public for Alaska, Residing in Nome.
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Service by receipt of true copy acknowledged Oct.

27, 1909.

THOS. R. WHITE,
Atty. for Dfts.

[Endorsed]: #2106. Original. In the Dist.

Court for the Dist. of Alaska, Second Division. F.

R. Cowden, Plaintiff, vs. Wild Goose Mining and

Trading Company et al., Defendants. Complaint of

Intervention of Charles Woog. Filed in the office

of the Clerk of the Dist. Court of Alaska, 'Second

Division, at Nome. Oct. 27th, 1909. Jno. H. Dunn,
CleiTk. By Z., Deputy. Geo. D. Schofield, Mij.
for Plaintiff. [58]

In the District Court for the District of Alaska,

Second Division.

No. 2106—IN EQUITY.

F. R. COWDEN,
Plaintiff,

vs.

WILD GOOSE MINING AND TRADING CO., a

Corporation, SEWARD DITCH COM-
PANY, a Corporation, ALBERT FINK, as

Trustee, JOHN L. BEAU, BEAU MERCAN-
TILE COMPANY, a Corporation, F. H.

HERHOLD, B. NIGGEMEYER, C. B.

GREELEY, CAMPION MINING AND
TRADING COMPANY, a Corporation,

FRANK L. BLACKMAN, as Receiver of
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Said Campion Mining and Trading Company,

C. S. HANNUM and THOMAiS C. POWELL
as United States Marshal for the Second Di-

vision of the District of Alaska,

Defendants.

Answer and Cross-complaint of Defendants Cam-

pion Mining and Trading Company, and Frank

L. Blackman, as Its Receiver.

NOW COMES FRANK L. BLACKMAN, as Re-

ceiver of the Campion Mining and Trading Com-

pany, a corporation, one of the defendants in this

cause, and makes the following answer to the com-

plaint herein, on the part of said corporation, as

well as on his own part as its Receiver, to wit

:

I.

1. TMse defendants admit the allegations set

forth in Paragraphs 4 and 6 of the complaint, rela-

tive to the organization of this defendant Campion

Mining and Trading Company and the appointment

and qualification of this defendant Frank L. Black-

man as its Receiver. [59]

2. These defendants, answering subdivision (d)

of paragraph 13 of said complaint, admit that the

stipulation therein set forth was made and entered

into on their part, as therein alleged; but they allege

that said stipulation was never intended to bar and

did not bar these defendants from contesting the

legality of such execution sales as might be had

under alias executions to be issued for the satisfac-

tion of said judgments, upon the ground of any ir-

regularities in such sales. And these defendants

further allege that at the time when said stipula-



74 F. R. Cowden et al. vs.

tions were entered into on their paii:, this defendant

corporation was without any moneys or other avail-

able resources whatever wherewith to satisfy or com-

promise said judgments, or to contest the validity

thereof, and this defendant Eeceiver was without

any moneys or other resources available for that pur-

pose, and that being so situated they entered into said

stipulation under compulsion of the circumstances,

and that the same was the best and only accommoda-

tion or arrangement which was offered to them on the

part of the judgment creditors in said judgments

respectively.

3. These defendants expressly admit all of the

allegations contained in paragraphs 15, 16, 17, 18, 19,

20, 21, 22, 23, 24, 25, 26 and 28 respectively of said

complaint.

II.

By way of cross-complaint in their own behalf,

against the Wild Goose Mining and Trading Com-

pany, a corporation, the Seward Ditch Company, a

corporation, Albert Fink, as Trustee, John L. Beau,

Beau Mercantile Company, a corporation, F. H.

Herhold, B. Niggemeyer, C. B. Greeley, C. S. Han-

num and Thomas C. Powell as United States Mar-

shal for the Second Division of the District of

Alaska, their codefendants therein, these defendants

and cross-complainants, complain and alleges as fol-

lows, to wit:

1. That at all of the times in this complaint men-

tioned, the defendant Wild Goose Mining and.Trad-

ing Company was [60] and still is a corporation,

duly organized and existing under the Laws of the
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State of California, and doing business in Alaska.

2. That at all of the times in this complaint men-

tioned, the defendant Seward Ditch Company was

and still is a corporation duly organized and exist-

ing under the laws of the District of Alaska, and

doing business in Alaska.

3. That at all of the times in this complaint men-

tioned, the defendant Beau Mercantile Company was

and still is a corporation duly organized and exist-

ing under the laws of the State of Wisconsin, and

doing business in Alaska.

4. That at all of the times in this complaint men-

tioned, this defendant Campion Mining and Trad-

ing Company was and still is a corporation duly or-

ganized and existing under the laws of the State of

South Dakota, and doing business in Alaska.

5. That at all of the times in this complaint men-

tioned, the defendant Thomas C. Powell was and

still is the duly appointed, qualified and acting

United States Marshal of the District of Alaska,

Second Division, and the public officer designated

by law, and authorized to receive and receipt moneys

paid on redemption under judicial isales, and au-

thorized to make, execute and deliver Marshal's

deeds of conveyance, vesting title in all real estate

sold under judicial process at the expiration of the

statutory period of redemption.

6. That at all of the times in this complaint men-

tioned, subsequent to the 13th day of August, 1907,

this defendant Frank L. Blackman was, ever since

has been, and still is the duly appointed, qualified

and acting Receiver of the defendant Campion Min-
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ing and Trading Company, reference being hereby

bad and made to the records and files of Cause No.

1772 in equity, entitled Charles W. Cbase et al. v.

Campion Mining and Trading Company, a corpora-

tion, still pending in this court, and that this said

defendant Frank L. Blackman, at the time of bis ap-

pointment and [61] qualification in said equity

cause No. 1772 aforesaid, as such Receiver took

charge of all of the real and personal property and

assets of every name, nature and description of the

said Campion Mining and Trading Company in

Alaska, ever since has and still does retain and hold

the same as such Receiver, as an officer of and under

the direction of this Court, except as deprived of

such possession by the wrongful acts of defendants

as hereinafter alleged, and that ever since the ap-

pointment of said Receiver as aforesaid, all of said

real and personal property and assets of the said

Campion Mining and Trading Company in Alaska,

have been and still are in custodia legis, and not sub-

ject to legal process, attachment, execution, mortgage

or sale, without the permission of this Court first

had and obtained to proceed against the same.

7. That at all of the times in this complaint men-

tioned, the defendant John L. Beau was the Presi-

dent of the defendant Beau Mercantile Company, a

coi'poration, and was one of its principal stockhold-

ers and its managing head in Alaska; and he was

also at all of said times one of the stockholders in

the Seward Ditch Company, a corporation, defend-

ant herein; and that the defendant C. S. Hannum
was at all of said times the retained attorney and
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legal adviser of said Jolm L. Beau, and of said Beau

Mercantile Company.

8. That at all of the times in this complaint men-

tioned, . the defendant Albert Fink was the corpora-

tion counsel and legal adviser of the defendant Wild

Groose Mining and Trading Company, and also of

the defendant Seward Ditch Company, and was one

of the principal stockholders of said Seward Ditch

Company, and was the moving spirit in its organiza-

tion.

9. That at all of the times in this complaint men-

tioned, this defendant Campion Mining and Trading

Company was, ever since has been, and still is, the

lawful owner of vested water rights, [62] waters,

intakes, outlets, ditch lines, ditches and water fran-

chises, at and near the head waters of Nome River

in said District, including the Grand Central waters,

together with real and personal property in Alaska,

comprising unencumbered assets of great value, to

wit, upwards of the sum of Two Hundred Thousand

Dollars ($200,000).

10. That at all of the times in this complaint men-

tioned, one Thomas A. Campion was, ever since has

been and still is the only authorized agent of the

Campion Mining and Trading Company in the Dis-

trict of Alaska, upon whom process binding on said

corporation could legally be served, and that his ap-

pointment as such, with the acceptance thereof, dur-

ing all of said times was, ever since has been, and

still is of record with the Clerk of this Court, as pro-

vided by law, unrevoked and in full force, all of

which the said defendants and each of them at all
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times well knew.

11. That on the 2d day of July, 1907, this Court

rendered and entered a judgment in favor of the

Beau Mercantile Company, in a certain cause there-

tofore brought and then pending in this court, be-

tween said Beau Mercantile Company as plaintiff

and said Campion Mining and Trading Company as

defendant, and numbered 1570, for the recovery by

said plaintiff therein from said defendant therein of

the sum of $2,562.70, including costs; and on the

same day rendered and entered a judgment in favor

of said Beau Mercantile Company, in a certain other

cause theretofore brought and then pending in this

Court, between said Beau Mercantile Company as

plaintiff, and said Campion Mining and Trading

Company, as defendant, and numbered 1573, for the

recovery by said plaintiff therein from said defend-

ant therein of the sum of $3,178.55, including costs;

and on the same day rendered and entered a judg-

ment in favor of the Beau Mercantile Company, in a

certain cause theretofore brought and then pending

in this court, between said Beau Mercantile Com-

pany as plaintiff and said Campion Mining and

Trading Company as defendant, and numbered

[63] 1571, for the recovery by said plaintiff there-

in from said defendant therein of the sum of $5,-

588.73, including costs. That thereafter, and on or

about the 27th day of July, 1908, the respective

plaintiffs and judgment creditors in each of said ac-

tions, caused to be issued alias executions therein to

the defendant Thomas C. Powell, United States Mar-

shal for the Second Division of the District of
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Alaska, and said Marshal thereafter levied said

executions upon the following described proper-

ties of said Campion Mining and Trading Com-

pany, to wit, said alias execution in said cause

No. 1570 upon: "That certain elevator pipe, etc., at

Dorothy Creek, with certain ditch known as the

Lower Campion or Debris Ditch, which has its in-

take at Buffalo Creek, and all the waters at Buffalo

Creek appropriated thereby, and all of the right,

title and interest of the defendant company in and

to those certain water rights on Buffalo Creek," and

said alias execution in cause No. 1571 upon "That

certain ditch known as the lower Campion or Debris

Ditch, which has its intake at Buffalo Creek," and

sold said properties under said alias execution on the

28th day of August, 1908, at two o'clock P. M. to

the Beau Mercantile Company in cause No. 1570,

for the sum of $3,408.91, without making any segre-

gations whatever of the real or personal property

under said sale, and plaintiff alleges that said sale

is a void sale upon its face, because of the failure to

sell the real and personal property separate as pro-

vided by law. That said sale was confirmed by an

order of this Court on the 9th day of September,

1908, and unless said void sale is vacated and set

aside, or said property is redeemed from said sale

on or before the 10th da}^ of September, 1909, said

United States Marshal will issue a Marshal's deed

therefor, and said property will be irrevocably lost

to said Campion Mining and Trading Company, and

to these defendants and cross-complainants and the

holders of other receiver's certificates, as hereinaf-
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ter alleged, and if said property is redeemed, said

redemption money will be paid by said Marshal to

said defendant Greeley, unless sucli payment is re-

strained by this Court, and will thus be irrevocably

lost unto these said defendants [64] and cross-

complainants, and the holders of other receiver's cer-

tificates as hereinafter alleged.

12. That in said cause No. 1571, said properties

above mentioned were sold under said alias execution

in said cause, on the 28th day of August, 1908, at

two o'clock P. M., to said John L. Beau, the judg-

ment creditor in said cause, for the alleged sum of

$7,536.06, whereas in truth and in fact said judg-

ment amounted to the sum of $5,588.73, and the said

John L. Beau as such purchaser failed and neglected

to pay the excess of his said bid^ unto the Marshal

under such sale, or to pay said money into the regis-

try of this Court in said cause, and these defendants

and cross-complainants allege that said sale in said

cause No. 1571 was a void sale upon its face because

of the failure of said John L. Beau to pay the amount

of his bid to said United States Marshal, or to pay

the excess thereof either to said Marshal or into the

registry of this Court, and because of the fact that

said sale comprises property identical with that

already sold in said cause No. 1570, That said sale

w^as confirmed by an order of this Court on the 9th day

of September, 1908, and unless said void sale is va-

cated and set aside by an order of this Court, or said

property is redeemed from said sale on or before the

fOth day of September, 1909, said United States

Marshal will issue a Marshal's deed therefor, and
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said property will be irrevocably lost to these said de-

fendants and cross-complainants, and the holders of

other receiver's certificates, as hereinafter alleged;

and if said property is redeemed said redemption

iBoney will be paid by said United States Marshal to

said defendant C. B. Greeley, the pretended holder of

the certificates of purchase, unless the payment ot

said redemption money is restrained by this Court,

and such redemption money will thus be irrevocably

lost to these defendants and cross-complainants and

to the holders of the receiver's certificates, as herein-

after allesjed.

13 That in said cause No. 1573, said United

States Marshal, on said 28th day of August, 1908, at

two o'clock P. M, made a [65] sale under said

alias execution in said cause, of the property there-

tofore attached in said cause, described as follows,

to wit : " That certain elevator pipe, buildings, etc.,

at Dorothy Oreek; that certain ditch known as the

Lower Campion or Debris Ditch, which has its mtake

at Buffalo Creek, and all of the waters of Buffalo

Creek, appropriated thereby; that certain ditch

known as the High or Upper Campion Ditch, which

has its intake at Buffalo Creek and all of the waters

of Buffalo Creek appropriated thereby; all of the

right, title and interest of the defendant Company

in and to those certain water rights on Dorothy

Creek; all of the right, title and interest of the de-

fendant Company in and to those certain water rights

on Buffalo Creek." That the real property and

water franchises under said sale were bought in by

the said judgment creditor. Beau Mercantile Com-
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pany, for the sum of $1,077.88, and the said personal

property was sold on the 9th day of September, 1908,

after the sale of said real estate, ]to one T. Talleson,

for the sum of $265.00, and that said sale was made

in said cause No. 1573 by making a sale of the real

property and real property franchises August 28th,

1908, prior to a sale of the personal property, and

these defendants and cross-complainants allege that

said sale is void upon its face, because of the failure

of the United States Marshal to sell the personal

property prior to making a sale of the real property

and real property franchises, and on the further

ground that the identical property had theretofore

been sold under said alias execution in said causes

No. 1570 and 1571. That said sale was confirmed

by an order of this Court on the 9th day of October,

1908, and unless said void sale is vacated and

set aside, or said property is redeemed from said

void sale, on or before the 10th day of October, 1909,

said United States Marshal will issue a Marshal's

deed therefor, and said property will be irrevocably

lost to these defendants and cross-complainants, and

the holders of the receiver's certificates, as herein-

after alleged, and if said property is redeemed said

[66] redemption money will be paid by said Mar-

shal to said defendant Greeley, the holder of the

pretended certificates of sale issued by said Marshal

for said water rights and real property franchises,

unless said payment is restrained by an order of

this Court, and said properties will then be irre-

vocably lost unto these defendants and cross-com-

plainants, and to the holders of the receiver's cer-
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tificates, as hereinafter alleged.

14. Tbese defendants and cross-complainants

allege that said execution sale made under said judg-

ments, and each of them, were null and void, for the

reasons hereinabove in the last preceding paragraph

stated, and should as of right be vacated, annulled

and set aside, and a resale of said property should be

ordered, for that by said sales said Marshal under-

took and purported to sell the same identical prop-

erty upon the same date and at the same hour, to

the defendant judgment creditors and highest bid-

ders, and the records fail to disclose which of said

judgments have a priority, and it is impossible to

ascertain which of said judgment creditors stand in

the position of a lien creditor as to the other judg-

ment, and no redemption has been made by either of

said judgments as against the other, as to the prop-

erties described in the Marshal's returns of sale,

under said respective judgments, within sixty days

from the date of the order confirming said respective

sales, in the manner provided by law, or at all, and

no attempt whatever has been made to redeem said

properties by the purchaser under one of said sales

as against the purchaser of the other; and for the

further reason that in said cause No. 1570, the real

property and the personal property hereinabove de-

scribed as having been sold in said cause, under said

judgment therein, were not sold separately, but were

sold together to said Beau Mercantile Company, for

the lump sum of $3,408.91, and under said sale it is

impossible to ascertain the amount of money neces-

sary to redeem the real property so sold from said
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sale, or to segregate the value of said real property

from the value of the personal property so sold, and

apportion the same to said respective properties,

[67] and thereupon to tender to said United States

Marshal the proper sum for redemption of said real

property from said sale; wherefore said sale last

mentioned is void upon its face, and as of right

should be vacated, and a resale should be ordered.

15. Said properties so sold by the said Marshal

as herein alleged, constitute the most valuable assets

oT said Campion Mining and Trading Company, and

if said Company's title thereto shall be divested by

the issuance of said Marshal's deed thereto, the

remnant of its properties will be practically without

value, the value thereof being dependent largely

upon the company ownership thereof, and of said

properties so sold by said Marshal.

16, That on the 14th day of August, 1909, the

said defendant John L. Beau and the said defendant

Beau Mercantile Compan}^, acting hf and through

the said John L. Beau, President, executed a certain

paper writing purporting to be an assignment of the

said certificate of purchase and of said properties

0T\Tied by the said Campion Mining and Trading

Company, wherein and whereby said John L. Beau

and the said Beau Mercantile Company pretended to

sell, assign, transfer and set over to the defendant

C. B. Greeley all of the right, title and interest of the

said John L. Beau, and of ^the said Beau Mercantile

Company, in and to the certificates of purchase so

issued by the said United States Marshal as afore-

said, in said causes numbered 1570, 1571 and 1573,
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and that the said John L, Beau, at his own request,

caused said assignments of said certificates to be

recorded in Cape Nome Recording District, Alaska,

reference being hereby had and made to Vol. 183,

page 323, and Vol. 183, page 324, of the records of

said District, where said purported assignments are

recorded, and the said defendant C. B. Greeley now

pretends to be the owner and holder of said void

certificates of sale so issued under said void judg-

ments as aforesaid,

17, That on or about the 22d day of April, 1905,

said Campion Mining and Trading Company on the

one part, and the said Seward Ditch Company on the

other part, duly made and entered into [68] a

certain agreement in writing between them, contain-

ing certain covenants running with the land or

property rights involved, a true copy whereof, marked

Exhibit "A" is hereto attached, and by reference

made a part of this complaint. That the said Cam-

pion Mining and Trading Company has faithfully

performed each and every covenant in said agree-

ment on its part to be carried out and performed,

and in pursuance thereof has delivered water to the

said Seward Ditch Company at the terminus of said

Campion Mining and Trading Company's Ditch, in

said agreement mentioned, at Dorothy Creek, in

Cape Nome Recording District, Alaska, during the

years 1906, 1907 and 1908, of the value of Seventy-

five Thousand Dollars ($75,000) and upwards in the

aggregate for said years, according to the terms of

said agreement, no part of which said sum has been

paid by the said Seward Ditch Company unto the
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said Campion Mining and Trading Company, or any

other person, or at all, and said sum is due and pay-

able.

18. That on or about the 8th day of October, 1906,

the said defendant B. Niggemeyer, claiming and pre-

tending to be the manager and attorney in fact of

said Campion Mining and Trading Company, as

herein alleged, but without authority as such, or at

all, so to do, executed in the name of said Company,

and delivered to said Seward Ditch Company certain

paper writings, one purporting to be a cancellation

and release of said contract with said Seward Ditch

Company, whereof said Exhibit "A" is a true copy,

and the other purporting to be a mortgage by said

Campion Mining and Trading Company to said

Seward Ditch Company of sundry water rights, min-

ing claims and other property owned by said Cam-

pion Mining and Trading Company, comprising

substantially the whole assets of said Company, a

true copy of which first mentioned writing is hereto

attached marked Exhibit "B," and is hereby re-

ferred to and made a part of this complaint, and a

true copy of wiiich last mentioned writing is hereto

attached, marked Exhibit "C," and is hereby re-

ferred to and made a part of this complaint.

That the said Campion Mining and Trading Com-

pany received [69] no consideration whatever

for said mortgage, but that concurrently with the

making and delivery thereof, the sum of $24,000,

being the amount to secure the repayment whereof

said mortgage was purported to have been made, was,

at or about the time of the making and delivery there-
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of, placed in the hands of the defendant John L.

Beau, as depositary in escrow of said fund, and as

Trustee in respect thereof, of the said Campion Min-

ing and Trading Company, and the said Seward

Ditch Company, according to the terms of the paper

writing concurrently made, executed and delivered

on the part of the said Seward Ditch Company by its

authorized officers, and on the part of the said Cam-
pion Mining and Trading Company by the said de-

fendant B. Mggemeyer, as its alleged manager and

attorney in fact, as aforesaid, but without authority,

as aforesaid, the substance of which agreement (the

exact text whereof is unknown to these defendants

and cross-complainants, and at this time unascertain-

able by them), was that the fund should be paid over

by the said Seward Ditch Company to said Campion

Mining and Trading Company whenever the mak-

ing of said mortgage in said Campion Mining and

Trading Company's name by the said defendant B.

Niggemeyer, as aforesaid, should be approved and

ratified by due action on the part of said Campion

Mining and Trading Company, or its Board of Di-

rectors.

That the said Campion Mining and Trading Com-

pany received no consideration whatever for the

making and delivery of said instrument, purport-

ing to be a cancellation and release of said contract,

whereof said Exhibit "A" is a copy, other than

the concurrent placing of said fund intended to

constitute a loan secured by said mortgage whenever

the making of the same should be ratified as afore-

said. That at the time of entering into said transac-
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tions by the said defendant B. Niggeme^'Cr, with

the said John L. Beau and the said Beau Mercan-

tile Company, and also at the time of the transac-

tions of the said B. Niggemeyer with the said

Seward Ditch Company, the said defendant Xigge-

meyer was not the duh' constituted manager 0/ at-

torney in fact of said Campion Mining and Trading

[70] Company, and was not authorized as such, or

at all, to enter into any of the said transactions, or

to perform any of said acts in the name of the said

Campion Mining and Trading Company, or on its

behalf, and at all of the said times, and prior thereto,

the said B. Niggemeyer stood enjoined from dispos-

ing of, or in any manner interfering with any of

the properties or assets of said Campion Mining

and Trading Company, by reason of an injunction

theretofore granted by the Superior Court of Cook

County, in the State of Illinois, a court of general

jurisdiction, in an action theretofore brought, and

still pending, in said court, wherein one Thomas

A. Campion was plaintiff and said Campion Mining

and Trading Company and said defendant Herhold

and said defendant Niggemeyer and others, were

defendants, and which said injunction was then and

still is in full force and effect, and that the said de-

fendants John L. Beau and Beau Mercantile Com-

pany and Seward Ditch Company were well ap-

prised of the fact that the said Niggemeyer had been

enjoined from disposing of or interfering with any

of the properties or assets of the said Campion

Mining and Trading Company at and during all

of the transactions aforesaid, and at the time of the
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execution of the said notes aforesaid, and the incur-

ring of the said indebtedness aforesaid, that formed

the basis and causes of action of the said John L.

Beau and the said Beau Mercantile Company in the

complaints in said causes numbered 1570, 1751 and

1573, and wherein said void judgments were ren-

dered, and said void sales made, as hereinbefore al-

leged.

19. That on or about the 16th day of October,

1907, this Court, in the aforesaid Cause No. 1772,

wherein this defendant and cross-complainant Frank

L. Blackman had been appointed, and was then act-

ing as the Eeceiver of this defendant and cross-

complainant Campion Mining and Trading Com-

pany, as hereinabove alleged, on motion of said Re-

ceiver, duly made and entered its certain order and

decree in said cause wherein and whereby, among

other things, this Court authorized and directed its

said Receiver to make and issue, and to sell and

deliver to such persons as he might find as [71]

purchasers thereof, at or above the minimum price

in said order designated, receiver's certificates in

various amounts, not exceeding in the aggregate the

sum of Ten Thousand Dollars ($10,000), which

said certificates were declared by this Court, in its

said order authorizing the same, and on the face

of the form of said certificates approved by the

Court, to constitute a first and paramount lien upon

all of the property and assets of said Campion Min-

ing and Trading Company, within the jurisdiction

of this Court, and in pursuance of said authority

said Receiver did make and issue, and sold and de-
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livered, to divers and sundry purchasers at prices

not less than the minimum price specified in said

order, divers and sundry receiver's certificates,

amounting in the aggregate to the sima of $8,400;

and that all said certificates are now outstanding,

in the hands of sundry respective holders thereof,

and are past due and wholly unpaid.

20. That on or about the 2d day of August, 1907,

said Receiver, under due authority by this Court, in-

stituted therein, a certain action known as Cause

No. 1779 on the Civil Register thereof, and wherein

said Campion Mining and Trading Companj' and its

said Receiver were the plaintiffs, and the said Sew-

ard Ditch Company, F. H. Herhold, B. Xiggemeyer,

said Beau Mercantile Company, said John L. Beau

and one H. T. Harding were defendants, in which

action, as in the complaint filed, and still on file

therein, fully set forth, the plaintiffs sought to ob-

tain a decree of this Court cancelling said purported

instrument of cancellation and release of said con-

tract with said Seward Ditch Company, whereof

Exhibit "A" hereto attached, is a copy, and rein-

stating said contract in full force and granting as

incidental legal relief, a money judgment against

said iSeward Ditch Company for the amount due for

water delivered as aforesaid, under said contract,

during the years 1906 and 1907, down to about the

time of the institution of said suit, which said action

is still pending and undetermined in this Court.

[72]

21. That on or about the day of
,

1907, said defendant Seward Ditch Company pre-



,
The Wild Goose Mining etc. Co. et al. 91

tending to be indebted upon certain promissory

notes made by it and endorsed by the defendant

Wild Goose Mining and Trading Company, and then

held by the Nome Bank & Trust Company, a cor-

poration doing a banking business at Nome, Alaska,

the principal whereof amounted in the aggregate to

the sum' of $200,000, made and delivered to the de-

fendant Albert Fink, as Trustee, a certain deed of

trust of all of its property and assets, as security

for the pajTiient of said notes and any other notes

that it might make, in pursuance of the provisions

of said deed of trust. That on or about the

day of , 1908, the said defendant Albert

Fink, as Trustee aforesaid, began the publication

in a newspaper printed and circulated at Nome,

Alaska, advertising that he would on the 16th day

of September, 1908, offer for sale and sell to the

highest bidder all of said property and assets of said

Seward Ditch Company embraced in said deed of

trust, for the satisfaction of said notes; that there-

upon this said defendant and cross-complainant,

Frank L. Blackman, as said Receiver, and acting

under the authority of this Court, on or about the

16th day of September, 1908, and prior to the time

specified in said advertisement for said sale, began

a certain action of an equitable nature in this Court,

numbered 1967 on the Civil Register thereof, where-

in said Campion Mining and Trading Company, and

its said Receiver were plaintiffs, and said Albert

Fink, as Trustee, said Seward Ditch Company and

said Wild Goose Mining and Trading Company were

defendants, wherein said Receiver sought a decree
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enjoining said sale, upon sundry grounds in the

complaint on file therein set forth, and on the same

day this Court, on a motion of said plaintiffs in said

cause, granted a preliminary restraining order en-

joining said sale until a motion for an injunction

pendente lite to the same effect should be heard upon

notice, and determined. That thereafter said mat-

ter came on to a hearing before this Court, was ar-

gued by counsel, and taken under advisement by

the Court, and on or about the day of [73]

, 1908, this Court denied said motion, and,

as affiant is informed and believes, on the main

ground that the covenants contained in the agree-

ment between this said defendant and cross-com-

plainant Campion Mining and Trading Company

and the said Seward Ditch Company, for the de-

livery of water to the Seward Ditch, constituted

covenants running with the land, and that in case of

a sale of said Seward Ditch Company's properties

by said Trustee, Albert Fink, under his said adver-

tisement aforesaid, the purchaser acquiring said

Seward Ditch properties, would take the same sub-

ject to said contract and subject to all indebtedness

theretofore or thereafter incurred for the purchase

of waters under said contract, and with full notice of

each and every of the covenants and agreements in

said contract contained, and that thereafter, and

upon the overruling of said motion for an injunction

pendente lite^ the said Albert Fink, as Trustee afore-

said, in pursuance of adjournments of said sale

which he made pending said proceedings aforesaid,

and on or about the day of , 11909,
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offered for sale and sold to the said Wild Goose Min-

ing and Trading Company, all of said properties and

assets of the said Seward Ditch Company, embraced

in said deed of trust, but said suit brought to enjoin

said sale, and incidently for a money judgment, is

still pending and undetermined in this court.

These defendants and cross-complainants, there-

fore, allege that the said defendant Wild Goose Min-

ing and Trading Company, in purchasing the said

property from the said defendant Albert Fink, as

Trustee aforesaid, acquired all of the properties and

assets of the said Seward Ditch Company charged

with notice of the covenants and conditions con-

tained in said agreement between the Campion Min-

ing and Trading Company and said Seward Ditch

Company, with all of the covenants in said contract

contained, running with the land as aforesaid, and

charged with notice of the amount due for water

theretofore delivered unto [74] said Seward Ditch

Company by this defendant and cross-complainant

Campion Mining and Trading Company, under said

contract, and charged with notice of the liability of

the said Wild Goose Mining and Trading Company

for any and all waters thereafter delivered by this

said defendant and cross-complainant Campion Min-

ing and Trading Company to the said Seward Ditch

Company, under said agreement, and well knowing

that as purchaser under said Trustee 's sale it would

be liable and bounden to pay the same.

22. That the only resources at the command of

this defendant and cross-complainant Frank L.

Blackman, as Receiver of said Campion Mining and
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Trading Company, wherewith his official obligations

evidenced by said receiver's certificates aforesaid,

and his other official obligations as such Receiver,

might or could be liquidated, consisting of said prop-

erties and assets of said Campion Mining and Trad-

ing Company, embraced in said Marshal's sales and

certificates of purchase hereinbefore mentioned, to-

gether with said remnant of said company's assets,

of merely a conjectural value, when disassociated

with said properties, so sold and said receiver's cer-

tificate held by this plaintiff, together with said

other outstanding receiver's certificates, all whereof

are of equal rank, cannot be paid off, but the plain-

tiff and the holders of said other receiver's certifi-

cates must suffer the loss of the whole or the

greater part of the value thereof if this said defend-

ant and cross-complainant Campion Mining and

Trading Company shall be divested of its title to

said properties embraced within said pretended

Marshal's sales and certificates of purchase, through

the issuance of Marshal's deeds based thereon; that

said Receiver has no means or resources at his com-

mand wherewith to make a redemption of said

properties so sold, from said sales, and in the exer-

cise of said Company's statutory right of redemp-

tion, save and except said fund of $24,000 deposited

as aforesaid with the said defendant John L. [75]

Beau in escrow, and under the tenus of said trust

devolved upon the said John L. Beau, and it is es-

sential, in order that said Receiver may meet his

obligations evidenced by said receiver's certificates,

that said Receiver shall, under authorization of this
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Court, accept and draw out of the hands of the said

John L. Beau said fund so deposited with him in

escrow, and the plaintiff and the holders of said

other receiver's certificates are entitled, as these de-

fendants and cross-complainants are advised by

their counsel, and verily believe, to an order to be

granted by this Court in said receivership suit, upon

their petition authorizing and directing said Re-

ceiver to accept and draw down said fund so depos-

ited in escrow as aforesaid.

23. These defendants and cross-complainants

further allege and show to the Court, that with a

view to preventing said Receiver from accepting and

drawing down said fund, and thereupon making use

of the same as his sole resource for the redemption

of said properties from said Marshal's sales and

certificates, the defendants Beau Mercantile Com-

pany, acting through its President John L. Beau,

John L. Beau and the Wild Goose Mining and Trad-

ing Company, have entered into a combination and

conspiracy to place said fund beyond the reach of

said Receiver, and to that end the said John L. Beau

and the said Beau Mercantile Company have lately

assigned and delivered said Marshal's certificates of

purchase held by them respectively, to the said de-

fendants C. B. Greeley, w^ho has joined with them

and the said Wild Goose Mining and Trading Com-

pany in said conspiracy, and in pursuance thereof

has received said certificates and said assignments

thereof secretly, in the interest and for the use of the

said Wild Goose Mining and Trading Company ; to

the end, also, and in pursuance of said conspiracy,
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said Wild Goose Mining and Trading Company has

lately demanded and received from the said John L.

Beau, as depositary in escrow of said fund, the whole

amount of said fund, and said Beau has returned

said [76] fund to the said Wild Goose Mining

and Trading Company. That no tender of said fund

has ever been made to the said Campion Mining and
Trading Company, or to its said Receiver aforesaid,

as the mortgagor named in said purported mortgage

hereinbefore mentioned. And in further pursuance

of said conspiracy, and for the aforesaid fraudulent

purpose of depriving said Receiver of his sole re-

source for effecting said redemption, said defendant

John L. Beau has concealed from said Campion Min-

ing and Trading Company, and from its Receiver,

and their agents and assigns and representatives,

and from the other holders of said receiver's certifi-

cates the fact of said fund having been relinquished

by him and returned to said Wild Goose Mining and

Trading Company, until within a very few days last

past, and until a time when it was too late for the

said defendant and cross-complainant, Frank L.

Blackman, as Receiver, to make arrangements to

obtain any other funds wherewith to effect said re-

demption, and the said defendant John L. Beau has

also concealed the fact of his having transferred or

arranged to transfer said certificates of purchase to

the said defendant C. B. Greeley, until on or about

the 14th day of August, 1909, on which date the said

defendant John L. Beau, at his own request filed

assignments of said certificates of purchase to the

said C. B. Greeley, for record with the Recorder of
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Cape Nome District, at his office in Nome, Alaska,

without having first made any delivery thereof to

the said defendant C. B. Greeley, and these defend-

ants and cross-complainants further allege that said

Marshal's certificates of purchase have been so, as

aforesaid, assigned and delivered, as they are in-

formed, and verily believe, and therefor allege, to

the said C. B. Grreeley, without any consideration

whatever therefor moving from him, and solely upon

the consideration of certain moneys paid by the de-

fendant Wild Goose Mining and Trading Company
to the said defendant John L. Beau and the Beau
Mercantile Company, in furtherance of said conspir-

acy aforesaid. [77]

24. These defendants and cross-complainants

further allege, on information and belief, that the

defendant C. B. Greeley, or his assigns, holding the

aforesaid certificates of purchase in secret trust for

the defendant Wild Goose Mining and Trading Com-

pany, will shortly apply to the defendant Thomas

C. Powell, as United States Marshal for the Second

Division of the District of Alaska, for the issuance

and delivery to said Greeley, or his assigns, of the

properties embraced in the aforesaid sales, made by

said Marshal to said Beau Mercantile Company and

said Beau respectively, as hereinabove particularly

set forth; and that these defendants and cross-com-

plainants, as well as the plaintiff and other holders

of all the receiver's certificates outstanding as afore-

said, are remediless in the premises, and will suffer

great and irreparable injury, unless this Court in the

exercise of its equitable powers shall interpose, and,
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by its injunction to be granted herein, pendente lite,

shall prevent the issuance and delivery of such Mar-

shal's deeds, and shall by its decree herein cancel

said Marshal's certificates of purchase now in the

hands of said Greeley, or his assigns, upon the

ground and for the reason that said Marshal's sales

were irregular and invalid in the sundry respects

hereinabove alleged, and shall order resales under

said judgments, or else, upon the grounds of the

conspiracy hereinabove alleged, adjudge that these

defendants and cross-complainants are entitled to

said fund deposited in escrow with said John L.

Beau, and compel said Wild Goose Mining and Trad-

ing Company to restore said fund to him, and compel

said Beau to permit said Receiver to draw the same

from his hands, and shall further authorize and di-

rect said Receiver thereupon to make use of so much

of said fund as may be necessary in redeeming said

properties from said Marshal's sales, in case said

sales shall be held valid by this Court, or to make

such other use of said fund as this Court, upon a full

hearing, shall direct. [78]

WHEREFORE, these defendants and cross^com-

plainants respectfully pray this Honorable Court,

that the issuance and delivery of Marshal's deeds of

said properties sold by said Marshal as hereinabove

set forth, be stayed by this Court, by its injunction

pendente lite, to be granted herein, on due notice, as

moved for by plaintiff (in which motion these defend-

ants and cross-complainants concur),, until a full

hearing of the matters aforesaid can be had by the

Court, upon issues duly joined in this cause; that in
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and by its final decree in this cause, the Court ad-

judge and decree that said Marshal's sales were

irregular and invalid, upon the grounds hereinabove

set forth, and cancel the same, and order resales;

that in and by its said decree the 'Court further ad-

judge that the withdrawal of said fund of $24,000

from the hands of the defendant John L. Beau, by

the defendant Wild Goose Mining and Trading Com-

pany, was done without any legal right on the part of

said last-named defendant to withdraw, or on the

part of said first-named defendant to surrender said

fund, and was done in pursuance of a conspiracy as

hereinabove set forth between said defendants and

others, to deprive these defendants and cross-com-

plainants of access to said fund, and thereby to pre-

vent the redemption of said properties sold at said

Marshal's sales, and that the Court by its said decree

compel said Wild Goose Mining and Trading Com-

pany to restore said fund to the hands of said Beau

and compel said Beau to allow its withdra^(;/ from

his hands by this defendant and cross-complainant

Frank L. Blackman, as Receiver, and allow said Re-

ceiver to use the same, or so much thereof as neces-

sary in redeeming said properties from said sales, or

otherwise direct this Receiver as to the use of said

fund, when the same shall have been reduced to his

possession; and that these defendants and cross-com-

plainants have such other or further relief, or both,

in the premises, by the orders, judgments and de-
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crees of this Court, in this cause, as may be equitable

and proper.

THOMAS R. SHEPARD,
Attorney for Defendants and Cross-complainants

Campion Mining and Trading Company and

Frank L. Blackman as its Receiver. [79]

United States of America,

District of Alaska,—ss.

T. A. Campion, being sworn, says: I am the Presi-

dent of and attorney in fact for the Campion Mining

and Trading Company, one of defendants and cross-

complainants herein. I am acquainted with the con-

tents of the foregoing answer and cross-complaint

of said defendants and cross-complainants, and I

believe it to be true.

T. A. CAMPION.

Subscribed and sworn to before me, this 17th day

of September, 1900.

[Notarial Seal] M. V. BRADY,
Notary Public for Alaska, Residing at Nome. [80]

Exhibit **A" [to Answer and Cross-Complaint].

THIS AGREEMENT made this 22nd day of

April, 1905, between the CAMPION MINING &
TRADING COMPANY, a corporation organized

and existing under the laws of the State of South

Dakota, party of the first part (hereinafter called

the seller) and the SEWARD DITCH COMPANY,
a corporation organized and existing under the laws

of the District of Alaska (hereinafter called the

buyer),

WITNESSETH: The seller is the owner of cer-

tain water rights and waters of Upper Buffalo
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Creek, Lower Buffalo Creek, Thompson Creek,

Deep Canyon Creek, McLennan Creek, Boer Creek

and David Creek, tributaries of iStewar^^ River,

Nome Recording District, District of Alaska, and

certain water and water rights.

WHEREAS the seller desires to sell the water

rights and the waters above described, now there-

fore, in consideration of the premises and of $1.00

lawful money of the United States, paid by each

party to the other, and in consideration of the agree-

ments and covenants hereinafter mentioned, it is

agreed between the said seller and buyer.

First. The seller agrees to sell and the buyer to

buy all the water, water rights and ditches, owned

by the seller, as above described, and also all ditches

to be constructed by the seller as is hereinafter set

forth upon the terms and conditions herein stated.

iSecond. The buyer agrees to pay to the seller

twenty-five cents (.25), lawful money of the United

States, set forth in this agreement, for each miner's

inch for each twenty-four hours of water furnished

the buyer by the seller at the mouth of a certain

ditch known as Debris Ditch, now owned by the

seller, and running from Buffalo Creek, a tributary

of Nome River, to a point on Dorothy Creek, a tribu-

tary of Nome River, Nome Recording District, Dis-

trict of Alaska. [81]

Third. The buyer agrees to enter upon the con-

struction of its ditch beginning at a point below the

mouth of Dorothy Creek on Nome River, to Peluk

Creek, Nome Recording District, District of Alaska,

at the opening of the season of 1905 and to prose-
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cute the work on said ditch with due diligence to its

completion. The buyer agrees to accept and pay at

the rate set forth in paragraph two of this contract,

for all waters delivered to the buyer at the mouth

of the ditch known as Debris Ditch, during each

and every day of the mining season, from the open-

ing of the mining season 1906 to the close of the

mining season 1915, provided that the buyer has

completed by the beginning of the mining season

1906 its contemplated ditch from a point on Nome
River below the mouth of Dorothy Creek to Peluk

Creek or to some other point where it can make use

of all the waters furnished it by the seller. If the

buyer has not completed its ditch to the said Peluk

Creek or to some other point where it can make use

of all the waters furnished it by the seller at the

beginning of the mining season 1906, then this con-

tract shall not begin until the opening of the min-

ing season 1907 and shall not cease imtil the close of

the mining season 1916, it being the intention on the

part of the seller and the buyer that the life of this

agreement shall be for the period of ten full mining

seasons.

If the buyer desires to use any of the waters be-

longing to the seller before the completion of its

contemplated ditch, it shall have that privilege and

pay for the same at the same rate as provided for

above but it is understood and agreed that all waters

furnished prior to the completion of the buyer's

ditch to Peluk Creek, or to some other point where

it can make use of all the waters furnished it by the

seller, shall be no part of the purchase price of the
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above described water, water rights and ditches.

[82]

Fourth. At the close of the ten year period above

referred to, the seller will make, execute and deliver

to the buyer, a good and sufficient deed for all water,

water rights and ditches above described, and all

ditches that the seller m^y build to convey water

under the terms of this contract to the buyer.

Fifth. The buyer agrees to advance to the seller the

money necessary to widen Debris Ditch, and to com-

plete the ditch from Deep Canyon Creek to Buffalo

Creek, Nome River, District of Alaska. The buyer

is to be repaid the amount so advanced with interest

at the rate of 6%, by giving itself credit from the

first payment due by the buyer to the seller, under

the terms of this contract.

Sixth. It is further agreed between the seller and

the buyer that the seller may use any of the waters

at any time, free of cost, during the life of this agree-

ment, or thereafter, provided the said water is used

in mining ground now owned or leased by the seller,

and with the further provision that the seller shall

not sell to any one else, or permit any one else to use

the water after the seller has used the same in min-

ing. Any waters so used by the seller shall not be

charged to the buyer.

Seventh. It is understood between the seller and

the buyer that the seller is now in litigation with the

Miocene Ditch Company, a corporation organized

under the laws of California as to the rights to use

the waters mentioned in this contract, and it is mu-

tually agreed that if finally the Miocene Ditch Com-
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pany should be declared the owner by a <?ourt of

competent jurisdiction, to any or all of the waters

included in this contract, then the seller is relieved

from any liability for a failure to furnish to the

buyer so much of the waters as may be decreed by the

Court to the Miocene Ditch Company. [83]

Eight. It is further understood and agreed that

the seller shall defend itself in good faith to a final

determination of the said suit now pending in the

United States District Court, Second Division, Dis-

trict of Alaska, above referred to, or in any other

suit that may be brought against it involving the

subject matter of this contract.

Ninth. It is further understood and agreed that

the buyer shall in no way be liable for any cost in the

said suit or in any judgment rendered therein.

Tenth. A miner's inch shall be as defined by the

statutes of the State of Montana.

Eleventh. It is agreed that the water shall be

measured at the point of delivery under the above

rule by measuring the flow of the water at 6 o'clock

in the morning, at noon, six o'clock P. M. and 12 mid-

night. These four measurements to be added to-

gether and divided by four, the result of said division

being the amount of water for which the buyer is to

pay for that day.

Tw^elfth. The buyer agrees to keep all ditches in

repair, free of cost to the seller during the life of this

agreement. This does not include the widening or

construction of any new ditches.

Thirteenth. On the fifth day of each month dur-

ing the mining season during the life of this contract,
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the buyer is to pay the seller, for all the waters fur-

nished by the seller during the preceding 30 days.

Fourteenth. The buyer agrees to protect by user

the water rights of the seller during the life of this

agreement.

IN WITNESS WHEREOF, the seller and buyer

have caused this instrument to be executed in dupli-

cate by its proper officers, and to be attested by its

corporate seal, the day and year above written.

CAMPION MINING & TRADING COM-
PANY,
By F. H. HERHOLD, Prest. & Treas.

B. NIGGEMEYER, Sec.

SEWARD DITCH COMPANY,
By CABELL WHITEHEAD,
President and Attorney in Fact.

Recorded Dec. 18, 1906, in Vol. 174, page 24. [84]

Exhibit **B" [to Answer and Cross-Complaint.]

#3914'3.

THIS MEMORANDUM made this 8th day of Oc-

tober, 1906, between CAMPION MINING AND
TRADING COMPANY, a corporation organized

and existing under the laws of South Dakota, first

party, and SEWARD DITCH COMPANY, a cor-

poration organized and existing under the laws of

the District of Alaska, second party

:

WITNESSETH: WHEREAS, heretofore on the

22nd day of April, 1905, an agreement was made be-

tween the parties hereto, a copy of which is hereunto

annexed and made a part hereof ; and

WHEREAS the parties are desirous of terminat-

ing, cancelling and ending said agreement,
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NOW, THEREFORE, in consideration of the

premises and of the sum of one dollar by each of the

parties hereto to the other paid, receipt whereof is

hereby acknowledged, they do hereby cancel, rescind

and end said agreement, and each of them does

hereby release and discharge the other to date hereof

from each and every obligation contained herein.

IN WITNESS WHEREOF they have caused

these presents to be executed by themselves by their

respective agents thereunto duly authorized, the day

and year first above written.

CAMPION MINING & TRADING 00.

By B. NIGGEMEYER,
Manager and Attorney in Fact.

Witnesses

:

M. L. PETERSON.
CHARLES J. HAAG. [85]

United iStates of America,

District of Alaska,

Second Division,—ss.

THIS CERTIFIES that on this 8th day of Octo-

ber, A. D. 1906, before me, the undersigned, a notary

public in and for the District of Alaska, personally

appeared B. Niggemeyer to me known to be the iden-

tical person described in and who executed the fore-

going instrument as manager and attorney in fact

of the Campion Mining & Trading Company and he

acknowledged to me that he executed the same in the

name of and as the free act and deed of the said Cam-

pion Mining & Trading Company and that he exe-

cuted the same freely and voluntarily for the uses

and purposes therein mentioned.
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IN WITNEiSS WHEREOF, I have hereunto set

my hand and affixed my notarial seal the day and

year in this certificate first above written.

[Notarial Seal] M. L. PETERSON,
Notary Public in and for the District of Alaska, Re-

siding at Nome. [86]

Exhibit **C" [to Answer and Cross-Complaint].

#39144.

THIS INDENTURE, made this 8th day of Octo-

ber, A. D. 1906, by and between the CAMPION
MINING AND TRADING COMPANY, a corpora-

tion, organized under the laws of the State of South

Dakota, the party of the first part, and the SEW-
ARD DITCH COMPANY, a corporation, or-

ganized under the laws of the District of Alaska, the

party of the second part,

WITNESSETH: That the party of the first part

for and in consideration of the sum of ten dollars^

gold coin of the United States, and other good and

valuable considerations, to it in hand paid by the said

party of the second part, the receipt whereof is

hereby acknowledged, has, and by these presents does

grant, bargain, sell, convey and confirm unto the said

party of the second part, and unto its successors and

assigns, the following described ditches, water rights^

placer mining claims and other property lying and

being in the Cape Nome and Kougarok Mining and

Recording District, District of Alaska, described as

follows, to wit:

That certain placer mining claim situate on Nome
River, at or near the mouth of Dorothy Creek, and

being known as **Bench River Claim."
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Also, the following water rights, locations and ap-

propriations of water, situate in the Cape Nome Re-

cording District, District of Alaska, known as the

"Upper Buffalo Creek Water Right," ''Lower

Buffalo Creek Water Right," "Divide Creek Water

Right," "Deed Canyon Creek Water Right,"

"David Creek Water Right," and "McLennan Creek

Water Right," all of said creeks being tributaries of

Nome River.

Also those certain water rights and appropriations

of water, situate in the Cape Nome Recording Dis-

trict, District of Alaska, known as the "Slate Creek

Water Right," "Thompson Creek Water Right,"

and "Lost Creek Water Right," being tributaries of

Stewart River. [87]

Also those certain water rights and appropriations

of water known as the "East Fork of Sinrock River

Water Right," also "Windy Creek Water Right,"

said Windy Creek being a tributary of Sinrock

River. Also those certain water rights and appro-

priations of water owned by the first part on Grand

Central River and the tributaries thereof in the

aforesaid Recording District, District of Alaska.

Also the following ditches situate in the Cape

Nome Recording District, District of Alaska, and

knowsn as.

The "Debris Ditch" and all rights appertaining

thereto, said ditch being that certain ditch on the

right limit of Nome River leading from lower

Buffalo Creek to Dorothy Creek. Also, that high

line ditch known as the Upper Buffalo Ditch, being

a ditch leading from said Upper Buffalo Creek to
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the Divide between Sinrock River and Hudson Creek.

Also, that certain ditch leading from David Creek

to Mormon Gulch and also from David Creek to

Lower Buffalo Creek, and also, that certain ditch

known as the ''Thompson Creek Ditch," and also

that certain ditch known as the "Slate Creek

Ditch," and also that certain ditch known as the

''Lost Creek Ditch," also those certain ditches and

gates owned by the first party, on the Sinrock and

Grand Central Elvers and tributaries thereof.

IT BEING UNDERSTOOD AND AGREED
that said water, water rights, appropriations of

water and ditches include, and this description is in-

tended to include and embrace all of the water, water

rights and appropriations of water and ditches

owned by the first party in the District of Alaska.

TOGETHER with all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing and all rights, privileges and franchises there-

unto appertaining.

THIS CONVEYANCE IS INTENDED AS A
MORTGAGE to secure the payment of a certain

promissory note, in words and figures as follows, to

wit: [88]

"$24,000.00 Nome, Alaska, October 8th, 1906.

On or before December 31st, 1908, for value re-

ceived, we promise to pay to the order of the

SEWARD DITCH COMPANY, a corporation, at

Nome, Alaska, the sum of TWENTY-FOUR
THOUSAND ($24,000) Dollars, gold coin of the

United States, together with interest thereon in like

gold coin at the rate of five (5%) per cent, per an-



110 F. R. Cowden et at vs.

num from December 15th, 1906, until paid. Interest

payable annually and if not so paid to be added to

the principal and to bear interest at like rate. This

note is secured by a mortgage of even date herewith.

(Signed) CAMPION MINING & TRAD-
ING CO.

By B. NIGGEMEYER,
Manager and Attorney in Fact."

And these presents shall be void if such pajrment

be made according to the terms and conditions of

said note, but in case default be made in the pajmient

of the principal and interest of said promissory note,

or any part thereof, when the same shall become due

and payable, according to the terms and conditions

thereof, then the said party of the second part, its

successors and assigns, are hereby enxpowered to

sell any or all of the said property hereinabove de-

scribed, with all and every of the appurtenances,

privileges and franchises thereto incident, or any

part thereof, in the manner prescribed by law, and

out of the money arising from such sale, to retain

the whole of said principal and interest, whether the

same shall be then due or not, together with costs

and charges of making such sale, and the overplus, if

any there be, shall be paid by the party making such

sale, on demand, to the party of the first part, its

successors and assigns, and in any suit or other pro-

ceeding that may be had for the recovery of said

principal sum and interest on either said note or

mortgage, it shall be lawful for the said party of the

second part, its successors and assigns, to include in

the judgment that may be recovered, counsel fees and
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charges of attorneys employed in said foreclosure

suit, in tlie sum of five (5%) per cent, of the amount

then due under said note and mortgage, which said

five (5%) per cent, is hereby secured and covered

by this mortgage (or in case of settlement or pay-

ment being made after such suit has been commenced

and before a final decree has been entered therein,

an attorney's fee of five hundred ($500) [89] dol-

lars in gold coin, shall be taxed as part of the costs

in said suit) as well as all payments that the said

party of the second part, its successors and assigns

may be obliged to make, to protect and take care of

the property hereby mortgaged, on account of any

taxes, charges, incumbrances or assessment whatso-

ever, on the said property or any part thereof.

IN WITNESS WHEREOF the said party of the

first part has hereunto set its hand and seal, the day

and year first above written.

CAMPION MINING & TRADING CO. [Seal]

By B. NIGGEMEYER,
Manager and Attorney in Fact.

Signed, sealed and delivered in the presence of:

M. L. PETERSON.
CHARLES J. HAAG.

United States of America,

District of Alaska,

Second Division,—ss.

THIS CERTIFIES that on this 8th day of Octo-

ber, A. D. 1906, before me, the undersigned, a notary

public in and for the District of Alaska, personally

appeared B. Niggemeyer to me known to be the iden-

tical person who executed the within and foregoing
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instrument as Manager and attorney in fact of the

Campion Mining and Trading Company, and ac-

knowledged to me that he executed the same in the

name of and as the free act and deed of the said Cam-
pion Mining and Trading Company and that he exe-

cuted the same freely and voluntarily for the uses

and purposes therein mentioned.

WITNESS my hand and notarial seal, the day and

year in this certificate first above mentioned.

[Notarial Seal] M. L. PETERSON,
Notary Public in and for the District of Alaska, Re-

siding at Nome.

Recorded Dec. 18, 1906, in Vol. 173, page 18.

Service by receipt of a true copy hereof admitted

at Nome, Alaska, this 27th day of October, 1909.

THOS. R. WHITE,
Of Atty. for Defendants.

GEO. D. SCHOFIELD,
Atty. for Plaintiff and Intervenor Woog. [90]

[Endorsed] : Original. #2106. In the District

Court for the Dis. of Alaska, Second Division. F.

R. Cowden, Plaintiff, vs. Wild Goose Mining and

Trading Co. et al.. Defendants. Answer and Cross-

complaint of Defendants Campion Mining &
Trad. Company and Frank L. Blackman, as Its Re-

ceiver. Filed in the office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Jan.

4, 1910. Jno. H. Dunn, Clerk. By ,

Deputy. R. Thos. R. Shepard, Atty. for Campion

Min. & Tr. Co. and Frank L. Blaclmian. [91]
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[Order or Decree of Dismissal, etc.]

In the District Court for the District of Alaska,

Second Division.

F. E. COWDEN,
Plaintiff,

vs.

WILD GOOSE MINING & TRADING CO., a

Corporation, SEWARD DITCH COMPANY,
a Corporation, ALBERT FINK, as Trustee,

JOHN L. BEAU, BEAU MERCANTILE
COMPANY, a Corporation, F. H. HER-
HOLD, B. NIGGEMEYER, C. B. GREELEY,
CAMPION MINING & TRADING CO., a

Corporation, FRANK L. BLACKMAN, as

Receiver of said CAMPION MINING &
TRADING COMPANY, C. S. HANNUM,
and THOMAS CADER POWELL, as United

States Marshal for the Second Division of the

District of Alaska,

Defendants,

and

CAMPION MINING & TRADING COMPANY,
a Corporation, and FRANK L. BLACK-
MAN, as Receiver of said CAMPION MIN-

ING & TRADING COMPANY,
Interveners,

and

CHAS. WOOG,
Intervener.
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ORDER ON DEMURRERS AND JUDGMENT
OF DISMISSAL.

The defendants Wild Goose Mining & Trading

Company, Seward Ditch Company, Albert Pink,

Trustee, John L. Beau, Beau Mercantile Company,

C. B. Greeley and Thomas Cader Powell, as United

States Marshal, having heretofore filed their several

separate demurrers to the plaintiff's complaint, and

to the Answer and Cross-complaint of the Campion

Mining & Trading Company, and Prank L. Black-

man as Receiver, and to the Complaint of Interven-

tion of Chas. Woog, on the ground that said Com-

plaint, and said Answer and Cross-complaint and

said [92] Complaint of Intervention, did not state

facts sufficient to constitute a cause of action, and

said several demurrers having been sustained by the

Court, and the said plaintiff and the said Campion

Mining & Trading Company and Prank L. Black-

man, its Receiver and the said Chas. Woog, each hav-

ing elected in open court to stand upon said Com-

plaint, Answer and Cross-complaint and Complaint

of Intervention, and refusing to further plead

;

Now, on motion of attorneys for said demurring

defendants, it is ordered, adjudged and decreed, that

said Complaint, Answer and Cross-complaint and

Complaint of Intervention, and said action be, and

the same is now dismissed, and that the injunction

pendente lite issued herein, be, and the same now is

dissolved.

It is further ordered and adjudged that said de-

murring defendants have and recover of and from

said plaintiff, said Intervenor and said Campion

Mining & Trading Company and said Frank L.
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Blackman as its Eeceiver, their costs of this action

taxed at the sum of $ .

Dated at Nome, Alaska, August 1, 1911.

CORNELIUS D. MUEANE,
District Judge.

[Endorsed] : #2106. In Dist. Court, Alaska, 2d

Div. F. R. Cowden vs. Wild Goose Mining & Trad-

ing Co., et al. Order and Judgment. Filed in the

office of the Clerk of the District Court of Alaska,

Second Division, at Nome. Aug. 1, 1911. John

Sundback, Clerk. By , Deputy. R.

Vol. 9, Orders and Judgments, p. 68. C. [93]

[Minutes—July 8, 1911—Re Opinion on Demurrers,

etc.]

In the District Court for the District of Alaska,

Second Division.

Term Minutes, General, 1911 Term, beginning Feb-

ruary 1, 1911.

Saturday, July 8, 1911, at 10 A. M.

Court convened pursuant to adjournment.

Hon. CORNELIUS D. MURANE, District Judge,

presiding.

Upon the convening of Court the following pro-

ceedings were had:

2106

F. R. COWDEN
vs.

WILD GOOSE MINING & TRADING CO. et al.
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The Court announced his opinion on the several

demurrers of the defendants to the complaint of F.

R. Cowden herein, and sustained said demurrers, to

which ruling exception was taken by the plaintiff

and exception allowed.

The Court also announced his opinion on the de-

murrer to the complaint in intervention of Charles

Woog herein, and sustained said demurrer, to which

ruling exception was taken by the intervenor,

Charles Woog, by his attorney and exception allowed.

The Court announced his opinion on the demurrers

to the cross-complaint of the Campion Mining and

Trading Companj^, and sustained said demurrers, to

which ruling exception was taken by the Campion

Mining & Trading Company, through its attorney,

and exception allowed.

On motion of Mr. Geo. D. Schofield, attorney for

the Campion Mining & Trading Company, cross-com-

plainant, said cross-complainant was allowed twenty

days in which to file an amended cross-complaint.

[94]
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[Minutes—July 31, 1911—Re Cross Complaint.]

In the District Court for the District of Alaska,

Second Division.

Term Minutes, General, 1911 Term, beginning Feb-

ruary 1, 1911.

Monday, July 31, 1911, at 10 A. M.

Court convened pursuant to adjournment.

Hon. CORNELIUS D. MURANE, District Judge,

presiding.

Upon the convening of Court the following pro-

ceedings were bad:

2106

COWDEN
vs.

WILD GOOSE M. & T. CO. et al.

Mr. Geo. D. Scbofield, attorney for the defendant

Campion Mining and Trading Company, announced

that said defendant bad elected to stand on its cross-

complaint berein and would not amend tbe same, as

announced on Saturday last; tbat be would submit

orders to tbis effect to be signed by tbe Court. [95]

In the District Court for the District of Alaska,.

Second Division.

F. R. COWDEN,
Plaintiff,

vs.

WILD GOOSE MINING AND TRADING COM-
PANY, a Corporation, SEWARD DITCH
COMPANY, a Corporation, ALBERT
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FINK, as Trustee, JOHN L. BEAU, BEAU
MERCANTILE COMPANY, a Corporation,

F. H. HERHOLD, B. NIGGEMEYER,
C. B. GREELEY, CAMPION MINING
AND TRADING COMPANY, a Corporation,

FRANK L. BLACKMAN as Receiver of

said CAMPION MINING AND TRADING
COMPANY, C. S. HANNUM, and THOMAS
C. POWELL, as U. S. Marshal for the Second

Division of the District of Alaska,

Defendants.

CHARLES WOOG,
Intervenor.

Assignment of Errors.

AND NOW come F. R. Cowden, plaintiff, Cam-

pion Mining and Trading Company, a corporation,

and Frank L. Blackman, its Receiver, defendant and

cross-complainant, and Charles Woog, Intervenor,

in the above-entitled action, and assign the following

errors as having been committed by the Court in sus-

taining the general demurrer of defendants based

upon the ground that the complaint, the answer and

cross-complaint and the intervention do not state

facts sufficient to constitute a cause of action, upon

which said errors F. R. Cowden, plaintiff. Campion

Mining and Trading Company and Frank L. Black-

man, its Receiver and Charles Woog, Intervenor, in-

tend to and do rely upon the appeal from said orders

to the United States Circuit Court of Appeals for the

Ninth Circuit.

I.

The Court erred in sustaining the demurrers of
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the defendants to the Complaint of F. R. Cowden.

II. [96]

The Court erred in sustaining the demurrers of the

defendants to the Answer and Cross-complaint of the

Campion Mining and Trading Company and Frank

L. Blackman, its Receiver.

III.

The Court erred in sustaining the demurrers of the

defendants to the Complaint of Intervention of

Charles Woog.

TV.

The Court erred in dissolving the injunction pen-

dente lite issued in said cause.

V.

The Court erred in dismissing said action at the

costs of the plaintiff F. R. Cowden, the Campion

Mining and Trading Company and Frank L. Black-

man, its Receiver, and Charles Woog, Intervenor.

WHEREFORE, plaintiff, F. R. Cowden, Campion

Mining and Trading Company, and Frank L. Black-

man, its Receiver, and Charles Woog, Intervenor,

pray that said orders sustaining said demurrers to

said complaint ; to said Answer and Cross-complaint

and to said Complaint of Intervention, dissolving

said injunction pendente lite, and dismissing said ac-

tion at the costs of these appellants, be overruled and

reversed by the United States Circuit Court of Ap-

peals for the Ninth Circuit.

GEO. D. SCHOFIELD,
Attorney for F. R. Cowden, Plaintiff, Campion Min-

ing and Trading Company, Frank L. Blackman,

Its Receiver, and Charles Woog, Appellants.
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Service by receipt of the foregoing Assignment of

Errors and true copy thereof admitted October 28th,

1911, at Nome, Alaska.

0. D. COCHRAN,
Of Attorneys for Defendants and Appellees. [97]

[Endorsed] : No. 2106. In the District Court for

the District of Alaska, Second Division. F. R. Cow-

den vs. Wild Goose Mining and Trading Co. et al.

Assignment of Errors. Filed in the office of the

Clerk of the District Court of Alaska, Second Divi-

sion, at Nome. Oct. 28, 1911. John Sundback,

Clerk. By J. Allison Bruner, Deputy. Geo. D.

Schofield, Attorney for Appellants. [98]

In the District Court for the District of Alaska,

Second Division.

F. R. COWDEN,
Plaintiff,

vs.

WILD GOOSE MINING AND TRADING CO.,

a Corporation; SEWARD DITCH COM-

PANY, a Corporation; ALBERT FINK, as

Trustee, JOHN L. BEAU, BEAU MERCAN-
TILE COMPANY, a Corporation, F. H.

HERHOLD, B. NIGGEMEYER, C. B.

GREELEY, CAMPION MINING AND
TRADING COMPANY, a Corporation;

FRANK L. BLACKMAN as Receiver of

said CAMPION MINING AND TRADING
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COMPANY, C. S. HANNUM and THOMAS
C. POWELL, as U. S. Marshal for the Second

Division of the District of Alaska.

Defendants.

CHARLES WOOG,
Intervenor.

Petition for and Order Allowing Appeal.

Comes now the plaintiff F. R. Cowden, and the de-

fendant Campion Mining & Trading Company, a

corporation and Frank L. Blackman, its Receiver,

and Charles Woog, Intervenor, in the above-entitled

action, and believing themselves to be aggrieved by

the decision of the Court rendered and entered herein

on the 1st day of August, 1911, in and by which said

decision the said Court sustained the general demur-

rer of the defendants to the complaint of plaintiff,

to the Answer and Cross-complaint of the Campion

Mining and Trading Company and Frank L. Black-

man, its Receiver, and to the Intervention of Charles

Woog, on the ground that said Complaint, said An-

swer and Cross-complaint and said Intervenor 's

Complaint, does not state facts sufficient to constitute

a cause of action, and dissolved the injunction pen-

dente lite herein and dismissed said cause at the costs

of said plaintiff and defendant and cross-complain-

ant and intervenor, and the said plaintiff and de-

fendant and cross-complainant and intervenor now
appeal from said decision sustaining said demurrers,

dissolving said injunction pendente lite and dismiss-

ing said action at the costs of said plaintiff and said

derendant and cross-complainant and intervenor to

[99] the United States Circuit Court of Appeals
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for the Ninth Circuit, and pray that the said appeal

be allowed and an order be made fixing the amount of

bond to be given by said plaintiff and defendant and

cross-complainant and intervenor on said appeal.

GEO. D. SCHOFIELD,
Attorney for Plaintiff F. R. Cowden, Campion Min-

ing and Trading Company, a Corporation, and

Frank L. Blackman, Its Receiver, and Charles

Woog, Intervenor.

Order [Allowing Appeal, etc.].

IT IS HEREBY ORDERED that the foregoing

appeal be, and the same is hereby allowed, said plain-

tiff, defendant and cross-complainant and intervenor

to give a joint bond for costs in the sum of two hun-

dred and fifty dollars.

Dated October 28th, 1911, at Nome, Alaska.

CORNELIUS D. MURANE,
District Judge.

iService by receipt of a true copy of the foregoing

Petition and Order allowing appeal admitted Octo-

ber 28th, 1911.

O. D. COCHRAN,
Of Attorneys for Defendants.

[Endorsed] : No. 2106. In the District Court for

the Dist. of Alaska, 2d Div. F. R. Cowden vs.

Wild Goose Mining & Trading Co. et al. Petition

for and Order Allowing Appeal. Filed in the office

of the Clerk of the District Court of Alaska, Second

Division, at Nome. Oct. 28, 1911. John Sundback,

Clerk. By J. Allison Bruner, Deputy. Geo. D.

Schofield, Attorney for Appellants. [100]
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In the District Court for the District of Alaska,

Second Division.

F. R. COWDEN,
Plaintiff,

vs.

WILD GOOSE MINING & TRADING CO., a Cor-

poration, SEWARD DITCH COMPANY,
a Corporation, ALBERT FINK, as Trustee,

JOHN L. BEAU, BEAU MERCANTILE
COMPANY, a Corporation, F. H. HER-
HOLD, B. NIGGEMEYER, C. B.

GREELEY, CAMPION MINING & TRAD-
ING CO., a Corporation, FRANK L.

BLACKMAN, as Receiver of said CAM-
PION MINING & TRADING COMPANY,
€. S. HANNUM, and THOMAS CADER
POWELL, as United States Marshal for the

Second Division of the District of Alaska,

Defendants,

and

CAMPION MINING & TRADING COMPANY,
a Corporation, and FRANK L. BLACK-
MAN, as Receiver of said CAMPION MIN-
ING & TRADING COMPANY,

Interveners,

and

CHAS. WOOG,
Intervener.

Bond on Appeal.

Know All Man by These Presents: That F. R.

Cowden, Plaintiff, Campion Mining & Trading Com-
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pany, a corporation, and Frank L. Blackman, as Re-

ceiver of said Campion Mining and Trading Com-

pany, defendant and cross-complainant, and Chas.

Woog, Intervenor, as principals, and E. H. Crowder

and A. R. Folsom, as sureties, are lield and firmly

bound Tinto the defendants in the above-entitled ac-

tion in the sum of Two Hundred and Fifty Dollars,

for the payment of which well and truly to be made,

we bind ourselves, our and each of our heirs, ex-

ecutors, administrators and assigns, firmly by these

presents.

Sealed with our seals and dated this 28th day of

October, 1911.

Whereas, lately at a session of the District Court

for the District of Alaska, Second Division, in an ac-

tion pending [101] in said court between F. R.

Cowden, plaintiff, and Wild Goose Mining & Trad-

ing Co., a corporation, Seward Ditch Company, a cor-

poration, Albert Fink, as Trustee, John L. Beau,

Beau Mercantile Company, a corporation, F. H.

Herold, B. Niggemeyer, C. B. Greeley, Campion

Mining & Trading Co., a corporation, Frank L.

Blackman, as Receiver of said Campion Mining &
Trading Company, C. S. Hannum, and Thomas

Cader Powell, as United States Marshal for the

Second Division of the District of Alaska, Defend-

ants, and Campion Mining & Trading Company, a

Corporation, and Frank L. Blackman, as Receiver of

said Campion Mining & Trading Company, Inter-

venors, and Chas. Woog, Intervenor, an order was

made and entered on the 1st day of August, 1911 in

favor of the defendants and against said plaintiff,
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said defendants and cross-complainant and said

Intervener sustaining the demurrer of said defend-

ants to plaintiff's complaint and to said defendants'

answer and cross-complaijit and t];ie complaint in

intervention aforesaid, and dissolving the injunction

pendeyite lite and dismissing s^id action at the cost

of said plaintiff, said Campion Mining & Trading

Co., and Frank L. Blackman, as Receiver, and Chas.

Woog, as Intervenor, and the said plaintiff and said

cross-complainant and intervenor having obtained

from said District Court an order allowing an appeal

from said order sustaining said demurrors and dis-

missing said action, to the United States Circuit

Court of Appeals for the Ninth Circuit, and a cita-

tion directed to said defendants is about to be issued.

Now, therefore, the condition of the above obliga-

tion is such that if the said F. R. Cowden, plaintiff,

Campion Mining & Trading Company, a corpora-

tion, and Frank L. Blackman, Receiver, and Chas.

Woog, intervenor, shall prosecute said appeal

to effect and answer all costs if they fail to make

their plea good, then this obligation to be void; other-

wise it shall remain in full force and effect.

F. R. COWDEN.
CAMPION MINING AND TRADING

COMPANY and

FRANK L. BLACKMAN,
Its Receiver.

CHARLEiS WOOG.
By GEO. D. SCHOFIELD,

Their Attorney.

E. H. CROWDER.
A. R. FOLSOM. [102]
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United States of America,

District of Alaska,—ss.

E. H. Crowder and A. R. Folsom, being first

duly sworn, each deposes and says: That he is one

of the sureties to the foregoing bond ; that he is worth

the sum of Two Hundred Fifty Dollars over and

above all debts and liabilities and exclusive of prop-

erty exempt from execution.

E. H. CROWDER.
A. R. FOLSOM.

Subscribed and sworn to before me this 28th day

of October, 1911.

[Notarial Seal] WILLIAM MOORE,
Notary Public for Alaska, residing at Nome.

The foregoing bond is approved on this 28th day

of October, 1911.

CORNELIUS D. MURANE,
District Judge.

[Endorsed] : No. 2106. In Dist. Court, Dist. of Al-

aska, 2d Div. F. R, Cowden vs. Wild Gk)ose Mining

and Trading Co. et al. Bond on Appeal. Filed

in the office of the Clerk of the District Court of

Alaska, Second Division, at Nome. Oct. 28, 1911.

John Sundback, Clerk. By J. Allison Bruner, Dep-

uty. Geo. D. Schofield, Atty. for Appellants.

[103]
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In the District Court for the District of Alaska,

Second Division.

¥. R. COWDEN,
Plaintiff,

vs.

WILD GOOSE MINING & TRADING COM-
PANY, a Corporation, et al..

Defendants.

Praecipe for Record on Appeal.

To the Clerk of said Court

:

Please prepare following papers, being a part of

Record on Appeal, in above-entitled action

:

1. Summons.

2. Order, Permission to Sue Receiver.

3. Complaint of F. R. Cowden.

4. Motion for Restraining Order and Affidavit of

Cowden.

5. Injunction pendente lite.

6. Order Permitting Woog to Intervene.

7. Complaint of Intervention of Woog.
8. Answer and Cross-complaint Campion Mining

& Trading Company, and Blackman, Re-
ceiver.

9. Order Sustaining Demurrers, and Judgment of

Dismissal.

10. Minute Orders Excepting to Order Sustaining

Demurrers and Dismissing Action.
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Upon completing and filing appeal papers, will

issue supplemental praecipe for additional apostles

on appeal.

GEO. D. SCHOFIELD,
Atty. for Cowden, C. M. & T. Co.,

Blackwell, Receiver and Woog.

,Oct./5/1911. [104]

[Endorsed] : #2106. In Dist. Court Alaska, 2d

Div. F. R. Cowden vs. Wild Goose M. & T. Co. et

al. Praecipe for Record on Appeal. Filed in the

office of the Clerk of the District Court of Alaska,

Second Division, at Nome. Oct. 5, 1911. John

Sundback, Clerk. By , Deputy. Geo.

D. Schofield, Atty. for Plff. et al. [105]

In the District Court for the District of Alaska,

Second Division.

F. R. COWDEN,
Plaintiff,

vs.

WILD GOOSE MINING & TRADING COM-
PANY, a Corporation, et al.

Supplemental Praecipe [for Record on Appeal].

To the Clerk of Said Court:

Supplemental to the Original Praecipe herein,

you will please make and certify transcript of record

in the above action embodying Appeal Papers.

GEO. D. SCHOFIELD,
Attorney for Plaintiff, Campion Mining and Trad-

ing Co., Blackman, Receiver and Woog, Inter-

venor.
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[Endorsed] : # . In Dist. Court, Alaska, 2d

Biv. F. R. Cowden vs. Wild Goose M. & T. Co. et al.

Supplemental Praecipe. Filed in the office of the

Clerk of the District Court of Alaska, Second Divi-

sion, at Nome. Oct. 30, 1911. John Sundback,

Clerk. By , Deputy. E. Geo. D. Scho-

field, Atty. for Plff. et al. [106]

[Certificate of Clerk U. S. District Court to Tran-

script of Record.]

In the District Court for th^ District of Alaska,

Second Division.

No. 2106.

F. R. COWDEN,
Plaintiff,

vs.

WILD GOOSE MINING AND TRADING CO.,

a Corporation; SEWARD DITCH COM-
PANY, a Corporation; ALBERT FINK,
as Trustee; JOHN L. BEAU; BEAU
MERCANTILE COMPANY, a Corporation;

F. H. HERHOLD; B. NIGGEMEYER;
C. B. GREELEY; CAMPION MINING
AND TRADING COMPANY, a Corpora-

tion; FRANK L. BLACKMAN, as Receiver

of said CAMPION MINING AND TRAD-
ING COMPANY; C. S. HANNUM, and

THOMAS C. POWELL, as U. S. Marshal

for the Second Division of the District of

Alaska,

Defendants.
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1, John Sundback, Clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 106, both

inclusive, are a true and exact transcript of Order

of Permission to Sue Receiver, Summons, Com-

plaint, Motion for Restraining Order and Affidavit

of F. R. Cowden, Injunction Pendente Lite, Order

Permitting Intervention, Complaint of Intervention,

Answer and Cross-complaint, Order and Judgment,

Court Minutes in re #2106 of July 31, 1911, and

July 8, 1911, Assignment of Errors, Petition for and

Order Allowing Appeal, Bond on Appeal, Praecipe

for Record on Appeal and Supplemental Praecipe

in the case of F. R. Cow^den, Plaintiff, vs. Wild

Goose Mining and Trading Company et al.. De-

fendants, No. 2106, this Court, and of the whole

thereof, as appears from the records and files in my
office at Nome, Alaska ; and further certify that the

original Citation in the above-entitled cause is at-

tached to this transcript.

Cost of transcript, $44.90, paid by Greo. D. Scho-

field, attorney for plaintiff.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said court this 30th

day of October, A. D. 1911.

[Seal] J. SUNDBACK,
Clerk. [107]
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In the District Court for the District of Alaska,

Second Division.

F. R. COWDEN,
Plaintife,

vs.

WILD GOOSE MINING & TRADING COM-
PANY, a Corporation; SEWARD DITCH
COMPANY, a Corporation; ALBERT
FINK, as Trustee; JOHN L. BEAU; BEAU
MERCANTILE COMPANY, a Corporation;

F. H. HERHOLD; B. NIGGEMEYER;
C. B. GREELEY, CAMPION MINING
AND TRADING COMPANY, a Corpora-

tion; FRANK L. BLACKMAN, as Receiver

of said CAMPION MINING AND TRAD-
ING COMPANY; C. S. HANNUM, and

THOMAS C. POWELL, as U. S. Marshal for

the Second Division of the District of Alaska,

Defendants.

CHARLES WOOG, Intervenor.

Citation on Appeal.

United States of America,

District of Alaska,—ss.

THE PRESIDENT OF THE UNITED STATES
OF AMERICA, to Wild Goose Mining and

Trading Company, a Corporation, Seward Ditch

Company, a Corporation, Albert Fink, as Trus-

tee, John L. Beau, Beau Mercantile Company,

a Corporation, F. H. Herhold, B. Niggemeyer,

C. B. Greeley, C. S. Hannum, and Thomas C.
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Powell, as United States Marshal for the Sec-

ond Division of the District of Alaska, G-REET-
INO:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals, Ninth Circuit, to be held at the City and

County of San Francisco, State of California, on

the 28th day of November, 1911, pursuant to an ap-

peal filed in the Clerk's Office of the District Court

for the District of Alaska, Second Division, wherein

F. R. Cowden, plaintiff. Campion Mining and Trad-

ing Company, a Corporation, and Frank L. Black-

man, its Receiver, and Charles Woog, Intervenor,

[108] aire appellants, and you are appellees, to

show cause, if any there be, why the order sustain-

ing the demurrers to plaintiff's complaint, and the

answer and cross-complaint of the Campion Mining

and Trading Company, a Corporation, and Frank

L. Blackman as its Receiver, and the Intervention

of Charles Woog, on the ground that said complaint,

said answer and cross-complaint and Intervention

do not state facts sufficient to constitute a cause of

action, and on that account dissolving the injunc-

tion pendente lite and dismissing said action at the

costs of said plaintiff, defendant and cross-com-

plainant and intervenor, and further show cause

why said several orders in said appeal mentioned

should not be corrected and speedy justice should

not be done to the parties in that behalf.
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WITNESS' tlie Honorable EDWARD D.

WHITE Chief Justice of tlie Supreme Court of the

United States, this 28th day of October 1911.

CORNELIUS D. MURANE,

Judge of the District Court for the District of

Alaska, Second Division.

[Seal] Attest: J. SUNDBACK,
'-

Clerk of said Court.

Service by receipt of a true copy of the foregomg

Citation admitted at Nome, Alaska, October 28th,

^^^^'
O. D. COCHRAN,

Of Attorneys for Defendants and Appellees.

[109]

FEndorsed] : No. 2106. In the District Court for

the District of Alaska, 2d Div. P. R- Cowden vs.

Wild Goose Mining and Trading Co. et al. Citation

on Appeal. [110]
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[Endorsed]: No. 2096. United States Circuit

Court of Appeals for the Ninth Circuit. F. E. Cow-

den, The Campion Mining and Trading Company,

a Corporation, and Frank L. Blackman, Its Re-

ceiver, and Charles Woog, Intervenor, Appellants,

vs. The Wild Goose Mining and Trading Company,

a Corporation, Seward Ditch Company, a Corpora-

tion, Albert Fink, as Trustee, John L. Beau, Beau

Mercantile Company, a Corporation, F. H. Herhold,

B. Niggemeyer, C. B. Greeley, C. S. Hannum, and

Thomas C. Powell, as United States Marshal for

the Second Division of the District of Alaska, Ap-

pellees. Transcript of Record. Upon Appeal from

the United States District Court for the District of

Alaska, Second Division.

Received November 10, 1911.

F. D. MONCKTON,
Clerk.

Filed January 2, 1912.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Meredith Sawyer,

Deputy Clerk.
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IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

F. R. CowDEX, The Campion Mixixg and

Trading Company (a corporation), and

Frank L. Blackman, its Receiver, and

Charles Woog, Intervenor,
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lant, the holder of a receiver's certificate issued by

the receiver of the Campion Mining and Trading

Company, from which complaint it appears:

That on the 2nd day of July, 1907, judgments

were rendered and entered in the United States

District Court of Alaska, Second Division, in favor

of plaintiffs and against defendants, in the follow-

ing entitled actions:

Action No. 1570, Beau Mercantile Company

V. Campion Mining and Trading Com-

pany for $2562.70

Action No. 1571, J. L. Beau v. Campion

Mining and Trading Company for $5588.73

Action No. 1573, Beau Mercantile Company

V. Campion Mining and Trading Com-

pany for $3178.55

That on the 13th day of August, 1907, F. L.

Blackman was appointed by said court in an action

entitled, Charles W. Chase et al. v. The Campion

Mining and Trading Company, which said action

was No. 1772, the receiver of said Campion Mining

and Trading Company to take charge of all the as-

sets of said company within the jurisdiction of said

court, and at all times since has been, and still is

such receiver.

. That F. E. Cowden, appellant, is the holder of a

receiver's certificate issued by F. L. Blackman, as

said receiver, under an order of said court, in said

action No. 1772, authorizing receiver's certificates

to be issued, which were to conetitute a first and



paramount lien upon all the property and assets of

The Campion Mining and Trading Company within

the jurisdiction of said court.

That on the 12th day of September, 1907, John

L. Beau, Campion Mining and Trading Company,

and Frank L. Blackman, as receiver, made and en-

tered into a purported stipulation in said causes

1570, 1571 and 1573, whereby it was agreed by and

between the parties to said actions that the said

John L. Beau, and the said Beau Mercantile Com-

pany, would stay execution on said judgments, until

the 1st day of April, 1908, and that in consideration

thereof, the said Campion Mining and Trading

Company and said receiver would not at any time

after the making of said stipulation, seek in any

way to disturb said judgments, or to interpose any

defense to the causes of action upon which said

judgments were recovered, or to, after said 1st day

of April, 1908, resist the issuance of an alias execu-

tion, and a levy and sale under said judgments.

That on July 27, 1908, the respective plaintiffs in

said actions caused to be issued alias executions

therein to the United States Marshal of that Dis-

trict, and said marshal thereafter levied said exe-

cutions upon certain properties of the Campion

Mining and Trading Company, described in the

complaint, constituting substantially its whole as-

sets.

That on the 28th day of August, 1908, at two o'clock

P. M. the said marshal, by virtue of the execution

in said action No. 1570, sold the property levied



upon to the Beau Mercantile Company for the sum

of $3408.91; that at the same time and place, in

action No. 1571, the said marshal sold the identical

property . above mentioned to John L. Beau for

$7536.06; and at the same time and place in action

No. 1573, the said marshal sold the real property

(a part of the identical property above mentioned)

to the Beau Mercantile Company for $1077.88, and

on the 9th day of September, 1908, after the sale of

said real property, sold the personal property to

one T. Talleson for $265.00, which said personal

property was a part of the identical property sold

in actions 1570 and 1571.

That on the 9th day of September, 1908, each of

said sales in actions 1570 and 1571, and on the 9th

day of October, 1908, the sale in action 1573, were

confirmed by orders of said court made therein.

In addition to the above facts it also appears

from the said complaint:

That the Campion Mining and Trading Company

was, at all the times mentioned in the complaint the

lawful owner of vested water rights, waters, in-

takes, outlets, ditch lines, ditches and water fran-

cliises, together with real and personal property in

Alaska, comprising unincumbered assets of the

value of upwards of $200,000.00.

That on or about April 22, 1905, the Campion

Mining and Trading Company entered into an

agreement in writing with the Seward Ditch Com-

pany, containing certain covenants running with



the land of the Seward Ditch Company, under

which agreement the Seward Ditch Company be-

came indebted to the Campion Mining and Trading

Company in the sum of $75,000.00, which has never

been paid.

That on or about the 9th day of October, 1906,

a purported cancellation and release of the above

agreement was executed in the name of the Campion

Mining and Trading ComjDany and delivered to the

Seward Ditch Company; and on the same day a

purported mortgage, covering substantially its

whole assets, was executed in the name of the Cam-

pion Mining and Trading Company and delivered

to the Seward Ditch Company to secure the pay-

ment to the said Seward Ditch Company of the

sum of $24,000.00.

That on August 2, 1907, the receiver of the Cam-

pion Mining and Trading Company, being thereunto

duly authorized by the court, brought an action for

a decree cancelling the above mentioned purported

instrument of cancellation and release, and to rein-

state the agreement in full force and for incidental

legal relief in the shape of a money judgment

against said Seward Ditch Company for the amount

due under said agreement; and said action is still

pending and undetermined in said court.

That in 1907, said Seward Ditch ComjDany made

and delivered to Albert Fink, as trustee, a certain

deed of trust of all its property and assets, as

security for the payment of notes aggregating



$200,000.00 and any other notes that it might make,

held by the Nome Bank and Trust Company.

That after said Albert Fink, as such trustee, had

commenced to advertise the properties of the Seward

Ditch Company for sale under the provisions of the

deed of trust, and before the time set for said sale,

the receiver of the Campion Mining and Trading

Company, being duly authorized, commenced an ac-

tion to enjoin said sale and incidentally for a money

judgment against the Seward Ditch Company; that

in said action the court denied plaintiff's motion for

an injunction pendente lite, but that said action still

remains pending and undetermined ; and that there-

after in 1909, said Albert Fink sold all the proper-

ties and assets of the Seward Ditch Company em-

braced in the deed of trust to the Wild Goose

Mining and Trading Compan}^

The complaint seeks relief upon numerous grounds

as follows:

That the judgments in actions 1570, 1571 and

1573, mentioned at the beginning of this statement,

be cancelled, set aside, declared to be null and void,

and held for naught, for the reasons as fully set

forth in the complaint, that said judgments were

fraudulently obtained, and for the reason also that

no proper service was ever had upon defendant in

those cases.

That the only resources of the Campion Mining

and Trading Company consisted of the property

levied upon under said judgments, and the loss of



that property to the Campion Mining and Trading

Company will deprive appellant F. R. Cowden, as

the holder of receiver's certificate, and other holders

of receiver's certificates of the Campion Mining and

Trading Company, of any remedy whatever.

That in case it bo found that the judgments and

sales in actions 1570, 1571 and 1573, are valid in all

respects, that the court make an order declaring the

receiver's certificates to be first and paramount liens

upon all the properties and assets of the Campion

Mining and Trading Company, and that said judg-

ments be subrogated and declared to be secondary

to said receiver's certificates, or that the holders of

said receiver's certificates be given such relief as the

circumstances warrant.

That even if the judgments are held to be valid,

the sales thereunder were void for two reasons fully

set forth in the complaint : First, that the property

of the Campion Mining and Trading Company was

in the hands of a receiver and therefore in custocUa

legis and not subject to execution, and. Second, that

the sales themselves were irregularly and illegally

made, wherefore they should be declared void and

resales ordered.

That the stipulation hereinbefore mentioned and

which appears to be an attempt to validate the

judgments was made without any authority or order

of court, and if held to validate the judgments, exe-

cutions and sales would deprive this plaintiff of any

remedy whatever.
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That a number of acts on the part of the appel-

lees, to wit:

The making and recording of the mortgage for

$24,000.00

;

The execution of the cancellation hereinbefore

mentioned

;

The withdrawal from the hands of the depositary

in escrow of the $24,000.00;

The sale made under the deed of trust hereinbe-

fore mentioned; and

The incurring of the indebtedness for which the

judgments were entered in actions 1570, 1571 and

1573;

were all clone fraudulently and in furtherance of a

conspiracy to dissipate the assets of the Campion

Mining and Trading Company, and if allowed to

stand will deprive the holders of receiver's certifi-

cates of any remedy whatever.

An injunction is asked for against the marshal

restraining him from executing deeds to the holders

of the purchasers' certificates under the sale made

in pursuance of the judgments in actions 1570, 1571

and 1573.

After the filing of the above complaint by appel-

lant Cowden, and on October 27, 1909, Charles

Woog, as the holder of other receiver's certificates,

intervened in the action, adopting all the allegations

of the complaint and praying for similar relief.



Frank L. Blackmail, on the part of the Campion

Mining and Trading Company, as well as on his

own part as its receiver, thereafter on January 4,

1910, filed an answer and cross-complaint; the an-

swer by expressly admitting some of the allegations

of the complaint and by a failure to deny the others,

admitting all the allegations of the complaint; and

the cross-complaint setting up substantially all the

matters set forth in the com^plaint, excepting those

allegations contained in the complaint setting forth

that the judgments entered in actions 1570, 1571

and 1573 were fraudulently obtained and without

proper service and therefore void.

Thereafter all the appellees filed general demur-

rers to the complaint, the complaint in intervention

and to the answer and cross-complaint; and there-

after on July 8, 1911, the court entered its order

sustaining the several demurrers and exceptions

were allowed ; thereafter the appellants, each having

elected in open court to stand upon the complaint,

the complaint in intervention, and the answer and

cross-complaint and refusing to further plead, the

same were, on August 1, 1911, dismissed, and tlie in-

junction pendente lite which had been issued therein

dissolved by said court with costs.

The appellants upon this appeal rely upon the

following

:

Assignments of Error.

I.

The court erred in sustaining the demurrers of

the defendants to the complaint of F. R. Cowden.
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II.

The court erred in sustaining the demurrers of

the defendants to the answer and cross-complaint

of the Campion Mining and Trading Company and

Frank L. Blackman, its receiver.

III.

The court erred in sustaining the demurrers of

the defendants to the complaint of intervention of

Charles Woog.

IV.

The court erred in dissolving the injunction pen-

dente lite issued in said cause.

V.

The court erred in dismissing said action at the

costs of the plaintiif F. R. Cowden, the Campion

Mining and Trading Company and Frank L. Black-

man, its receiver, and Charles Woog, intervenor.

Argument.

As will be seen from the above statement, the ap-

pellant, F. R. Cowden, who filed the original com-

plaint in this action, is the holder of a receiver's

certificate issued by the receiver of the Campion

Mining and Trading Company (Tr. of Record, pp.

27-57-58), which by its terms, constitutes a first and

paramount lien upon all the propert}^ and assets of

said company. At the time of the issuance of the
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receiver's certificates the judgments mentioned in

the statement had already been entered, but execu-

tion sales upon them had not yet been had. Subse-

quently, on the 28th day of August, 1908, sales were

had and substantially the whole assets of the Cam-

pion Mining and Trading Company were sold to

the respective judgment creditors under alias execu-

tions issued upon those judgments (Tr. of Record,

pp. 13-14-15-16). Notwithstanding the fact that the

receiver was in charge of the property and assets

of the company and that the property was therefore

in custodia legis (Tr. of Record, p. 7). It appears

that no part of the proceeds realized from the sale

of said property has been paid into court (Tr. of

Record, pp. 14, 15), nor made available to be ap-

plied in payment to the holders of receiver's cer-

tificates. The Campion Mining and Trading Com-

pany is thus denuded of all its assets and there is no

property or fund out of which the court may order

pajinent to be made to the holders of receiver's cer-

tificates, and they are thus left without any remedy

whatever, unless the interposition of a court of

equity may be invoked, and in this connection the

question which presents itself is:

DO THE FACTS ALLEGED IN THE COMPLAINT ENTITLE

PLAINTIFF TO RELIEF IN A COURT OF EQUITY?

It is a w^ell settled principle that on demurrer to

the whole bill if the bill be good in part the de-

murrer should be overruled.

20 Cyc, 744, and numerous cases there cited.
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A general demurrer for want of equity is good

only where the bill fails to state any ground what-

ever for equitable relief.

16 Cyc, 272 (and cases cited).

A demurrer for want of equity will not be sus-

tained, unless the court is satisfied, upon the facts

alleged and admitted to be true, that no discovery

or proof, properly called for by the allegations of

the bill, can make the subject matter of the suit a

proper case for equitable relief.

Pleasants v. Fay, 13 App. D. C. 237.

The complaint may be divided into two parts:

that part which alleges the facts leading up to the

entry of the judgments in cases 1570, 1571 and 1573

and the sales thereunder, and that part which al-

leges a conspiracy and a series of fraudulent trans-

actions upon the part of appellees all tending to

deprive the Campion Mining and Trading Company

of its assets and actually accomplishing that end, to

the injury of appellant Cowden.

As to the first part, it is very full.v stated in the

complaint that the judgments were procured fraud-

ulently, that the sales under them were made while

the property was actually in the hands of the re-

ceiver, that the entire assets of the company were

disposed of, that the paramomat liens of the holders

of receiver's certificates have not been satisfied, that

the sales were irregularly and illegally made, and

that there are no funds left from which the holders

of receiver's certificates may- be paid.
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It clearly appears from these allegations of the

complaint that appellant Cowden has suffered a

wrong by reason of the fraudulent acts of appellees,

and surely it can be said that this is an appropriate

case for the application of the maxim that "Equity

will not suffer a wrong to be without a remedy".

There can be no question that the receiver's cer-

tificate gave appellant Cowden a prior and para-

mount lien upon the assets of the Campion Mining

and Trading Company. The power of a court of

equity to authorize a receiver to raise money neces-

sary for the preservation and management of the

property, and make the same chargeable as a prior

lien thereon for a repayment, cannot at this day be

seriously disputed. It is a part of the jurisdiction

of the court, by which it is its duty to protect and

preserve the trust funds in its hands.

Wallace v. Loomis, 97 U. S. 286;

Miltenberger v. R. R. Co., 106 U. S. 286;

Union Trust Co. v. 111. M. Ry. Co., 117 U. S.

434;

Kneeland v. Luce & Co., 141 U. S. 491.

If appellant Cowden possessed the right of a

prior and paramount lienholder, can it be said that

he could not come into a court of equity and enjoin

any act which would obstimct that right or which

would destroy it? In this case we asked for an in-

junction against the making of deeds of the prop-

erty sold by the marshal in order to protect appel-

lant Cowden 's right as a lienholder and because, the
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property being in the hands of the receiver, it was

in custodia legis and not subject to sale on execu-

tion.

When the law gives a priority, equity will not

destroy it, and especially where legal assets are cre-

ated by statute, as in case of a judgment lien, they

remain so, though the creditors be obliged to go into

equity for assistance. The legal priority will be

protected and preserved in chancery.

Wiswall V. Sampson, 55 U. S. Eep. 65.

To permit the control of a receiver to be inter-

fered with by virtue of process from another court

would be a practice fraught with injustice and pro-

ductive of confusion; and the remark applies with

especial force to the receivers of insolvent corpora-

tions. After all the assets of a corporation have

been taken from the hands of its managers and

placed under the control of a receiver, is it just to

allow its property to be sold under execution? The

court having deprived the corporation of the power

of paying the debt and of avoiding the sale, should

in the interest of all concerned, protect its property

from the sacrifice. The receivership does not de-

stroy any liens that may have been acquired before

the appointment, but the remedy for their enforce-

ment should be sought in the court in which the

whole estate is being administered.

Ellis V. Water Company, 86 Tex. 115.

The doctrine is well settled that property in the

hands of sheriffs, constables, clerks of courts, re-
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ceivers, executors and administrators, appraisers,

assignees in bankruptcy, etc., is regarded as being

in cttstodia legis, and cannot be reached by execu-

tion in the absence of statutory authority; the only

difficulty experienced in the application of the doc-

trine being in determining the question as to when

property is so within the custody of the law as to

be included wdthin the purview of the rule.

17 Cyc, 980.

As a general rule it may be stated that property

in possession of a receiver is in custodia legis; that

the receiver's possession is the possession of the

court for the benefit of the party or parties ulti-

mately entitled.

34 Cyc, 187.

The receiver is the officer of the court, and the

funds in his hands are in court, in the custody of

the law, and can only be disposed of by the order

and direction of the court. It is not the subject of

attachment.

Adams v. Haskell, 6 Cal. 116.

Attaching creditors of one whose property has

been taken under execution to satisfy a judgment

may, when fraud is alleged in obtaining the judg-

ment, have an injunction to restrain proceedings on

the execution, or any disposition of the proceeds of

sale till such time as will enable them to obtain

judgments.

(Cal. 1856) Heyneman v. Dannenberg, 6 Cal.

376;
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(N. Y. 1888) Keller v. Payne, ^8 Hun. 620;

(N. Y. 1889) Tannenbaum v. Rosswog, 22

Abb. N. C. 346.

That property in the hands of a receiver is in

custodia legis and not subject to execution is ^Yell

settled.

Walling v. Miller, 2 Am. St. Rep. 400 (N. Y.)

and note.

Unauthorized sale under execution passes no title.

Ellis V. Vernon Ice Co., 86 Tex. 109.

Courts will not ordinarily permit property in the

hands of a receiver to be sold on execution, the rea-

son being that by such means the property in the

hands of the court will be dissipated and the court

will be deprived of jurisdiction to administer.

Cass V. Sutherland, 98 Wis. 551.

An injunction will lie in a proper case to restrain

the sale of a debtor's property under a judgment

which was fraudulently obtained or confessed, or

the foreclosure of a fraudulent mortgage. It will

be granted at the instance of a creditor who has re-

duced his claim to judgment, or who has a lien on

the property.

20 Cyc, 830 (and cases cited thereunder).

As a general proposition, equity will, in a i3roper

case, assume jurisdiction to aid a creditor who is

unable to collect his debt at law.

5 Enc. PL & Pr., 397.
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Appellant Cowden has the status of a creditor

with a lien which is superior to all others, and

which does not require to be reduced to judgment,

and which was created for the protection and pres-

ervation of the property and assets of the Campion

Mining and Trading Companj^ Can it be said that

the holder of such a lien must stand helplessly by,

while the assets upon which it has been created are

being destroyed or dissipated by reason of the

fraudulent acts of others ? Surely a court of equity

will afford relief.

Appellant Charles Woog, intervenor, stands in

precisely the same position as appellant F. R. Cow-

den and the above remarks apply with equal appro-

priateness to his complaint in intervention, so that

if the demurrer to one is overruled it must be over-

ruled as to the other.

As to the appellant Campion Mining and Trading

Company, and F. L. Blackman, its receiver, it would

seem that a mere reference to the facts contained in

the statement at the beginning of this brief would

be sufficient to convince anyone that they have a

standing in a court of equity, and we submit that

the demurrer to the answer and cross-complaint

filed by them should be overruled.

In conclusion we beg to say that no matter how
much irrelevant or superfluous matter there may be

in the complaint, and no matter how inartificially

the causes of action may be stated, still if there is
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any part of the complaint which entitles appellants

to relief in a court of equit}^ a general demurrer to

the complaint must be overruled.

It is therefore respectfully submitted that the

decision of the court below sustaining the general

demurrers should be reversed, and the appellees

required to answer.

Dated, San Francisco,

May 3, 1912.

West & De Journei.,

Attorneys for Appellants.

Joseph T. Curley,

Of Counsel,
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STATEMENT OF THE CASE.

The Complaint and Cross-Complaint and Answer in

this action are voluminous, each covering some fifty

pages of the printed transcript. They contain much

matter which is wholly irrelevant to any issue which

can be framed under them. As is not unusual in

complaints which attempt to set up actionable con-

spiracy, everything the pleaders could gather together

is presented to the court for its consideration.

For the purposes of this discussion we will accept

the division of the complaint and cross-complaint into

two parts as suggested by counsel for appellants.

One part under this division is to contain the allega-

tions of facts leading up to the entry of the judgments

in the cases in 1570, 1571 and 1573, brought by Beau

and Beau Mercantile Co., against the Campion Co.,

and the execution sales made thereunder. We wish

the court to note, however, in passing, that the com-

plaint and cross-complaint are identical in their alle-

gations of the acts occurring subsequently to the sign-

ing and filing of the stipulation by the Receiver and

the Campion Company in the three cases, but as to

all things occurring prior to the filing of these stip-'

ulations, and including the allegations of fraud and

failure of consideration affecting the demands sued on

in the three actions, and with reference to the lack of

jurisdiction over the defendant, the cross-complaint of

the receiver and the Campion Co., is lacking.



In an endeavor to discover any equity in the first

part of the complaint, it may assist us to divide it

into subdivisions: The first of these to contain the

allegations that the claim against the Campion Com-

pany upon which these three suits were brought were

not valid claims against the Company, because of the

fraud of one who pretended to be its agent (Tr., 9).

The second to contain the allegations that the sum-

monses in said actions were served on the i8th day of

August, 1906, upon one William A. Gilmore, as the

alleged agent of the Campion Company; that the

said Gilmore in each of said actions made an un-

authorized general appearance, and filed pleadings

on behalf of the Campion Company and that on July

2nd, 1907, judgments were entered in said actions

upon stipulations entered into by Gilmore without au-

thority (Tr., II, 12).

The third to contain the allegations that on or about

the 1 2th day of September, 1907, after the entry of

said judgments, the plaintififs in said actions and the

Campion Company and its Receiver (who had been

appointed on August 13, 1907, a month after the

entry of the judgments) (Tr., 7) entered into a pur-

ported stipulation in said action, agreeing therein that

in consideration of the Campion Company and its

Receiver failing to take any action whatever to open

up and set aside said judgments, that the plaintifif

would stay execution thereon until April i, 1908, the
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Campion Company and its Receiver also attempting

to validate and ratify said judgments by said stipu-

lation; that said stipulation was void because the Re-

ceiver had no authority to enter into it, and it was

made by the Campion Company and the Receiver

under coercion (Tr., 17).

The fourth contains the allegations that the Cam-

pion Company could prevail on the merits in said

actions if given an opportunity to defend therein

(Tr, 19).

The fifth subdivision contains the allegations that

on or about the 27th day of July, 1908 (long after

the time to which it was stipulated execution should

be stayed) , alias executions were issued in said actions

at the instance of the respective plaintiffs, and levied

upon certain property of the Campion Company,

which constituted its most valuable assets, and there-

after the property so levied upon was sold; that the

sales are irregular and void—the sale in action 1570

because the real and personal property were not sold

separately; the sale in action 1571 because there was

included part of the property sold in action 1570,

and because the purchaser did not pay to the marshal

the full amount of his bid; the sale in action 1573 be-

cause the real property was sold before the personal

property, and also because the property was the same

as was sold in actions 1570 and 1571. All of said
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13, 14, 15, 16).

. The sixth subdivision includes the allegations that

at the time of the bringing of said actions, to wit:

on the 1 8th day of August, 1906 (more than a year

before the Receiver was appointed) all of the prop-

erty thereafter sold under said executions was attached

at the instance of the plaintiffs in said actions and re-

mained under the lien of such levy of attachment until

it was sold by the marshal under the executions (Tr.,

21).

Wherefore, as to this part of the complaint, and be-

cause of the facts alleged therein, plaintiffs consider

that the judgments in said actions, 1570, 1571 and 1573
should be set aside, and new trials ordered of said

causes, and that if this is not done the sales made
under said executions should be set aside and new sales

ordered.

The second part of the complaint, under the divi-

sion thereof made by counsel for appellants, alleges

conspiracy and fraudulent transactions upon the part

of appellees, with the intent and purpose of cheat-

ing and defrauding the Campion Company out of all

its property and assets, and 'latterly" with a view of

hindering and defrauding the Company and the Re-
ceiver and preventing them from securing funds with

which to redeem the property of the Company from
the sales made under the Beau judgments, and that the
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and destroy the credit of the Campion Company. This

part of the complaint will be more easily considered

if subdivided.

Its first subdivision should contain the allegations

that the Campion Company and the Seward Ditch

Company entered into a contract for the delivery of

certain waters to the Seward Ditch Co. and there is

now due to the Campion Company $75,000 on this

contract; that on Oct. 8th, 1906, Niggemyer for the

Campion Company, attempted to cancel this contract

and at the same time gave a mortgage for $24,000

to the Seward Ditch Co., which Company placed in

escrow in the hands of John L. Beau, $24,000, to be

delivered to the Campion Company whenever it

should ratify the action of Niggemyer in giving the

mortgage. That Niggemyer's action was never rati-

fied, and was without authority, as also was his at-

tempted cancellation of the water contract; that on

August 2nd, 1907, Receiver Blackman under order of

court, instituted action against the Seward Ditch Co.

to secure cancellation of the release of the water con-

tract, and for a money judgment which action is still

pending and undetermined.

Its second subdivision contains the allegations that

in the year 1907, the Seward Ditch Co. pretending

to be indebted to the Wild Goose Co. in the sum of

$200,000, made a trust deed to Fink to secure the pay-

ment of the debt; that Fink started to publish notice
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Blackman against Fink to enjoin the sale; that a

temporary injunction was asked for, but denied by the

court on the ground that the covenants in the water

purchasing contract with the Seward Ditch Co. ran

with the land, and the sale would not affect the rights

of the Campion Co. under the water contract; that

Fink sold the property of the Seward Ditch Co. to

the Wild Goose Company; that this injunction suit

against Fink is still pending and undetermined.

The third subdivision contains the allegations that

the only available assets of the Campion Co. are the

property sold at marshal's sale under the Beau judg-

ments, and its right to the $24,000 placed in Beau's

hands in escrow; that the appellees in order to de-

prive the Receiver of the use of these assets have con-

spired together and committed the following fraud-

ulent acts:

The plaintiffs in the Beau attachment suits have

sold their certificates of purchase to one C. B.

Greeley, the agent of the Wild Goose Company, and

Beau, without informing the Receiver, has "lately"

paid back to the Wild Goose Company the $24,000

theretofore held by him, and that all the acts alleged

in the complaint to have been done by appellees,

were done in conspiring to cheat, wrong and defraud

the Campion Company to prevent the Receiver from

redeeming the property from the void sales, and the
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acts of these conspirators have all worked to ruin and

destroy the credit of the Campion Company, and

make it impossible for the Receiver to borrow funds.

Wherefore it is prayed that the Receiver's cer-

tificates be declared paramount liens to all other liens;

that the Receiver be given a reasonable time on ac-

count of the conspiracy to redeem from the sales,

and that the marshal be enjoined from issuing deeds

to the holders of the certificates of purchase, and that

the Wild Goose Company be required to return to

Beau the $24,000 formerly held by him, and Beau to

deliver it to Blackman, Receiver.

ARGUMENT.

We have carefully searched among the allegations

contained in the "first part" of the complaint for an

equity which would entitle the plaintiff and cross-com-

plainant to any relief against the defendants.

It is desired to consider first those subdivisions of

the first part of the complaint which contain the al-

legations that the judgments are void, bearing in mind

that the Receiver and the Campion Company in their

answer and cross-complaint (Tr., 73) do not claim

that the judgments are void and expressly admit enter-

ing into the stipulation ratifying and confirming the

judgments.
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SUMMONS.

The judgments are claimed to be void because of

want of service of summons upon the Campion

Company. The service was made upon one William

A. Gilmore, who pretended to be the agent and rep-

resentative of the Campion Company, and filed gen-

eral appearances and pleadings for it in each of the

cases, 1570, 1 571 and 1573. There is nothing in such

an allegation as is here made which appeals to a court

of equity. The complaint shows that the service on

Gilmore was made on August i8th, 1906, and that he

appeared and plead in due time, and that it was not

until July 2nd, 1907, following that the judgments

were entered in the cases. There is no allegation

that the Campion Company did not at all times know

what was going on, or did not have every opportunity

to object to the appearance of Gilmore and otherwise

prevent the entry of the judgments against it, and the

complaint and the answer and cross-complaint both

show that neither the Campion Company nor its Re-

ceiver, had to the time of the filing of the complaint

and cross-complaint denied the authority of Gilmore

to act as he did in these actions.

It further appears (Tr., 21) from the complaint,

that the Campion Company had notice of the pen-

dency of this action, because its property was at-

tached by and taken into the possession of the United
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States Marshal at the time of the commencement of

the actions.

The case of Massachussetts Association vs. Loh-

miller, 74 Fed., 23 (C. C. A., 7th Cir.), is directly

in point, to the effect that the failure in the complaint

to allege that the defendant in the actions 1570, 1571

and 1573 did not in fact have knowledge of the suit

in time to make a defense, results in the complete

failure of the complaint to state an equity. The Court

there says (p. 26) :

"There is no allegation that the defendants were

in collusion with the agents who received service,

nor of any concealment or suppression by the lat-

ter, nor is it even alleged that actual notice of the

suit and of the judgment failed to reach com-

plainant in time to have obtained a hearing in the

State court on the alleged defect in service to set

it aside, or to vacate the judgment."

GENERAL APPEARANCE ENTERED.

If what has been written heretofore, is not enough

to exclude any equity in favor of plaintiffs herein on

account of the alleged lack of service on the Campion

Company, it further appears from the complaint and

cross complaint that on September 12th, 1907, a

month and more prior to the issuance of the Receiver's

certificates, the Campion Company and Blackman,

Receiver, made a general appearance and entered into

a stipulation in the actions 1570, 1571 and 1573 with
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the plaintiffs therein, whereby it was stipulated and

agreed that no action would be taken, looking to set-

ting aside the said judgments for defective service of

summons, or for any other reason, and ratifying and

confirming the rendition of said judgments (Tr., 17).

The allegation is that the making of this stipulation

by the Receiver was not authorized, but there is no

reason given why the Receiver could not under his

authority as such Receiver enter into the stipulation,

and there is no allegation in the complaint that the

Campion Company itself could not make a valid

stipulation in these cases, without the Receiver. The

Campion Company was a South Dakota corporation.

Its properties in Alaska were in the hands of the Re-

ceiver, but there is no allegation that the powers of

the corporation, or of its officers, had been affected

by the receivership suit, other than to give the Re-

ceiver possession of the Company's properties in Alas-

ka. Again it is positively alleged (Tr., 8) in the

complaint:

''that at all the times in this complaint mentioned,

one Thomas A. Campion was, ever since has been

and still is the only authorized agent of the Cam-
pion Mining & Trading Company in the District

of Alaska, upon whom process binding on said cor-

poration, could legally be served, and that his ap-

pointment as such, with the acceptance thereof

during all of said times, was, ever since has been,

and still is of record with the Clerk of this Court,

as provided by law, unrevoked and in full force,
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all of which the said defendants and each of them

at all times well knew."

The Campion Company and Blackman, Receiver,

join in the cross-complaint and answer which is signed

by Thomas R. Shepard, as attorney for both Receiver

and the Company, and is verified by T. A. Campion

as President, and Attorney in Fact of the Campion

Mining & Trading Company (Tr., loo), so that it

appears that the Campion Company was still doing

business on the 17th of September, 1909, when the

cross-complaint was sworn to.

If the Campion Company could make an appear-

ance in the case at bar, in September, 1909, when its

property in Alaska was still alleged to be in the hands

of the Receiver, why could it not appear in the cases

1570, 1 57 1 and 1573 in September, 1907, when the

same conditions existed as to the possession of the

Receiver of the property of the Campion Company?

COERCION.

As to the coercion under which it is alleged the

Campion Company and the Receiver entered into

these stipulations, the statement in the complaint is

(Tr, 18)

:

"that said stipulation and agreement was, ever

since has been, and still is an unconscionable stipu-

lation under its terms so made and entered into
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. . . under such circumstances and surround-

ings as to in truth and in fact constitute coercion."

but what the circumstances and surroundings were,

is not stated.

FRAUD.

We do not deem it necessary to discuss the allega-

tions of subdivision one of the first part of the com-

plaint, to the effect that the claims upon which the

judgments in actions 1570, 1571 and 1573 are based,

were fraudulently made by one Niggemyer. It is

impossible to believe that the causes of action upon

which these cases were based, were conceived in fraud

against the Campion Company, and that the Campion

Company itself, and the Receiver Blackman, would

stipulate to ratify and confirm the judgments. Neither

the Campion Company nor Receiver Blackman are

charged with being conspirators against the interests

of the holders of Receiver's certificates.

OBJECTIONS TO SALES.

Passing from the alleged lack of jurisdiction for

want of service on the Campion Company in these

three cases, we come to consider the objections to sales

made under the executions issued. The acts com-

plained of and made the basis of the objections, con-

stitute nothing more than irregularities which were

cured by the confirmations of the sales. Both the sales
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after the issuance of the Receiver's certificates sued on

and the appearance of the Campion Company and

Blackman, Receiver, in the actions in which the sales

were had, and wherein the property sold had been

attached a year before the judgments were rendered,

or the Receiver appointed.

The following are the irregularities complained of:

In the action numbered 1570, the real and personal

property were not sold separately. In the action num-

bered 1 571 there was included with the property sold,

part of the property sold in 1570, and the purchaser

did not pay to the marshal the full amount of his bid.

In the action numbered 1573 the real property was

sold before the personal property, and the same prop-

erty was sold as had already been sold in 1570 and

1571. f

In the case of Heid vs. Ebner, 133 Fed., 156, com-

ing here from the first division of Alaska, this Court

said (p. 158) :

"It is the general rule in the United States that

the confirmation of a judicial sale by a court of

competent jurisdiction, cures all irregularities in

the proceedings leading up to, or in conduct of

the sale, and that while such a sale will be set aside

where fraud, mistake or surprise is shown, mere

irregularities in the proceedings do not render the

sale invalid, and will not suffice to set it aside after

confirmation (citing cases). The laws of Alaska
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are in accord with this general rule. Section 283

of Carter's Codes of Alaska, pt. 4, provides, in

Subdivision 4 (31 Stat., 379) thereof: 'An order

confirming a sale shall be a conclusive determina-

tion of the regularity of the proceedings concern-

ing such sale, as to all persons in any other action

or proceeding whatsoever.'

"

Neither fraud, mistake nor surprise in connection

with the acts performed at or about the sale in the

case at bar, are alleged in the complaint.

In Stockmeyer vs. Tobin, 139 U. S., 176, 197; 35 L.,

123, 130, the Supreme Court of the United States held

that a sale of real and personal property in bulk was

at most, a mere irregularity, though the statute pro-

vided a different procedure.

In Nevada Nickel Syndicate vs. National Nickel

Co., 103 Fed., 391-403, Judge Hawley said in over-

ruling a motion to vacate a sale and set aside the

order of confirmation:

"In any event it seems clear to my mind that

the defendant by reason of its failure to make ob-

jections to the decree, or at the time of the sale,

to make a request that it (the property ordered

sold which constituted real and personal property)

be sold separately is now deprived of the right to

have the sale set aside, and a new order of sale

made requiring the personal property to be sold

separately in order that it may be given the privi-

lege of redeeming the real estate."
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In Fidelity Deposit Co. vs. Roanoke Iron Co., 84

Fed., 752, 756 (C. C. W. Va.), the objection to the

sale was

"because the terms of sale as shown by the report

have not been complied with by the purchaser, by

making the cash payment required by the decree

of sale."

The Court said:

"There is no evidence before the Court of the

inability or unwillingness of the purchaser to pay

the purchase money. The Court has the power to

enforce the agreement of purchase, and it is only

after the Court finds that the purchaser will not

pay the balance of the purchase money, that it will

order a resale of the property."

Cases to the same effect as those above cited to this

point will be found in the books in large numbers.

Of course the fact that some of the property was

sold twice, or the third time, to the same purchaser,

works no hardship on any one, except the buyer him-

self.

HOLDERS OF RECEIVER'S CERTIFICATES KNEW PROPERTY

WAS ATTACHED AND WOULD BE SOLD.

It also appears that the holders of these liens, evi-

deaced by the Receiver's certificates, issued October

i6th, 1907 (Tr., 27), knew that the three actions were

pending, and that the real and personal property sold
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under the executions, was levied upon under writs of

attachment on August i8th, 1906 (Tr., 10), for under

the statutes of Alaska a valid levy under an attach-

ment writ is only made upon personal property by

taking it into possession, and upon real property by

posting notice upon the ground itself, and recording

in the office of the Recorder for the recording district

in which the property is situated, a certificate to the

effect that the real property, describing it, has been

attached in the action in which the writ issued. The

holders of these liens permitted the property to be

sold a year after they received their certificates, and

the sale thereafter to be confirmed without objection

on their part, and now on the last day of the year,

given by the statute in which to redeem from the sales,

ask the assistance of a court of equity for the purpose

of getting the sales set aside, and new sales ordered.

There is no allegation in the complaint to the effect

that the certificate holders did not have actual knowl-

edge of the sales and were not actually pres-

ent thereat. If not, they were actually represented by

the Receiver, who is nowhere charged in the com-

plaint with being a conspirator.

The failure to timely disclose irregularities in the

conduct of a sale, bars one having knowledge of the

defects from making them the basis of objections to

the confirmation.

In Central Trust Co. vs. Sheffield, etc. Railway Co.,
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60 Fed., 9, 17, it is said in passing upon the objection

to the confirmation of a sale:

"It is further objected to the confirmation that

the sale was made of all the property subject to

intervenor's lien as an entirety, and not in parcels,

in relation to which it is averred that either parcel

was of sufficient value to pay intervenor's lien.

The answer to this objection is twofold: First,

the decree so directed, and neither party com-

plained until afterwards."

In Wiggington vs. Nehan, 25 Ky. Law R., 617, 76

S. W., 196, it was held that where objections which

might or would defeat the confirmation of a judicial

sale, are known to one before confirmation, but he

fails to urge them in the form of exceptions to the

report of sale he can not rely on such objections there-

after.

It is a general principle of equity jurisprudence

that a court of equity will never permit its powers

to be called into activity to remedy the consequence

of laches or neglect, or the want of reasonable dili-

gence.

As is well said in Creaths, Administrator vs. Sims,

5 How., 193, 204, 12 L., 111-117:

"Whosoever would seek admission into a court

of equity, must come with clean hands; such a

court will never interfere in opposition to con-

science or good faith; and again, and in intimate

connection with the principles just stated that it
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will never be called into activity to remedy the

consequences of laches or neglect, or the want of

reasonable diligence."

APPOINTMENT OF RECEIVER DID NOT AFFECT ATTACH-

MENT LIENS.

It is urged in appellants' brief that the property-

was in custodia legis after the appointment of the

Receiver and not subject to sale under execution.

The property sold in the three actions 1570, 1571

and 1573 was attached August i8th, 1906. The Re-

ceiver was not appointed until August 13th, 1907,

and then in an action to which the plaintiffs in the

attachment cases were not parties.

The statutes of Alaska at page I J4 of Carter's

Alaska Codes, provide:

"From the date of the attachment, until it be

discharged, or the writ executed, the plaintiff as

against third persons, shall be deemed a pur-

chaser in good faith, and for a valuable con-

sideration of the property, real and personal at-

tached."

It is thus very plain from the allegations of the

complaint that the Receiver never had any possession

of the property in question, which could interfere

with its sale under execution in the actions in which

it had been attached long prior to the Receiver's

appointment.
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There is no allegation as to what kind of a

Receivership this was under which the property of

the Campion Company in Alaska was taken into

possession. There is no allegation that the corporation

was insolvent; in fact the allegations of the complaint

indicate quite the contrary, and that it was the

possessor of unencumbered assets of very large value,

to wit: upwards of the sum of $200,000 (Tr., 8).

As to the effect of the appointment of a Receiver

upon property held under attachment levied before

the appointment in High on Receivers, at Section

440, it is staled:

"The first principle to be observed is that the

appointment of the Receiver does not operate to

divest liens previously acquired on property by

other creditors acting in good faith . . .,

if at the time of the Receiver's appointment the

property is in possession of the Sheriff under

writs of attachment levied in behalf of attaching

creditors. The Receiver's title and right of pos-

session is subordinated to those of such attaching

creditors who may, when necessary, be protected

by a writ of prohibition to prevent the court

from interfering with their possession."

The case of People vs. Finch, 76 Pac, 11 20, 11 23

(Col., 1904), is instructive on this question. This was a

case in which the sheriff levied under execution upon

personal property several days before the appointment

of a Receiver, but after the Receiver was appointed,
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returned his writ *'No goods found." The sheriff

was sued on his bond, for failure to levy, and de-

fended on the ground that the appointment of the

Receiver prevented his retaining possession of the

property of the judgment debtor. It was held that

this was not a good defense. The Court said:

"No authority has been cited, and diligent in-

vestigation has failed to discover any which holds

that the possession of personal property by an

officer under an execution, is divested by the ap-

pointment of a Receiver in a suit to which the

judgment creditors were not parties."

and again:

'Tf the levy was made, the officer had possession

of the property at the time of the appointment of

the Receiver, and such property was not in the

possession of the Consolidated Fuel Company at

the date of the appointment of the Receiver, and

did not pass thereby to the Receiver."

In Pease, Sheriff, vs. Smith, Receiver, 63 111. App.,

411, it was held that the levy of an execution or at-

tachment by a Sheriff and the taking into possession

by him of property of the defendant before the ap-

pointment of a Receiver, not only gives the plaintiff

in such writ, a prior right to the proceeds, but gives

to the Sheriff the prior right to the possession of such

property as against a Receiver. This was a case

where the Sheriff had levied upon real and personal
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property under writs of attachment and execution

prior to the appointment of a Receiver. On appli-

cation of the Receiver, the lower court ordered the

property turned over to the Receiver, subject to the

attachment and execution liens, and enjoined the

Sheriff from selling under the writs of execution and

attachment, and from proceeding further in the

matter. The Appellate Court said:

"The order is reversed and the cause remanded

with directions to dissolve the injunction against

the appellant and vacate the order directing him

to surrender possession to the appellee."

This court has decided in Denton vs. Baker, 93

Fed., 46, that a Receiver may, as effectively as any

other person, lose by abandonment or neglect, his

rights as a litigant. In that case a judgment was

fraudulently obtained in a State Court against a

National Bank without making the Receiver thereof

a party. The receiver learned of it a few days later,

but took no action in the State Court to contest the

judgment for nearly two years, the time expiring in

the meanwhile within which he might move that

court to vacate the judgment for fraud, and his ap-

plication therein was denied. This court, speaking

through Judge Ross held that the Receiver was

guilty of laches, and equity would not annul the

judgment, though the claim upon which it was based,

was a fraudulent one. So in the case at bar, the Re-
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ceiver representing the holders of the Receiver's

certificates, has with notice and full knowledge per-

mitted the sales herein referred to, to be confirmed

without objection, and the tim^for redemption there-

from, to go by, without eff^afc, ofifer or intention to

redeem, and whatever rights he may have had which

he might have exercised for the benefit of the hold-

ers of the Receiver's certificates have been lost. He

should have moved in the law actions within the

time provided by the statute against the confirmation,

and to redeem from the sales, and having neglected

to do so, he has now no standing in a court of equity

asking relief. Nor have the holders of Receiver's

certificates any better standing than the Receiver, it

being no where charged that the Receiver is a con-

spirator against their interests. If they have depended

upon him to protect them, he has failed them, and

they must bear the consequences.

As was said by the Supreme Court of the United

States in Brown vs. Buena Vista Co., 95 U. S., 157,

159, quoted with approval by this Court in Denton vs.

Baker : i

'The power of a court of equity to relieve

against a judgment upon the ground of fraud

in a proceeding directly for that purpose, is well

settled, and the power extends also to cases of acci-

dent and mistake, but such relief is never given

upon any ground of which the complainant with

proper care and diligence could have availed
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himself in a proceeding at law. In all such cases

he must be without fault or negligence. If he be

not within this category the power invoked will

refuse to interfere, and will leave the parties where

it finds them. Laches as well as positive fault is

a bar to such relief."

REMEDY AT LAW NOT IN EQUITY.

The remedy of plaintiffs and cross-complainants,

if they were injured by irregularities in the con-

duct of the sales was at law in the actions in which

the sales were made, by opposing confirmation.

In the case of Creaths, Administrator vs. Sims,

5 How., 193, 204; 12 L., 111-117, the principle is

thus expressed:

"Whenever therefore, a competent remedy or

defense shall have existed at law, the party who
may have neglected to use it, will never be per-

mitted here to supply the omission to the en-

couragement of useless and expensive litigation,

etc."

There is no allegation in the pleadings that the

plaintiff, intervenor, and cross-complainants did not

have actual and timely knowledge of every act done

in connection with the making of the sales, so that

the language in the opinion of the Court in Massa-

chussetts Life Association vs. Lohmiller, 74 Fed., 23-
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27 (C. C. A. 7th Cir.), is peculiarly apt in

stating the principle to be applied here:

''The question of actual knowledge which is here

avoided and left at large, is of fundamental im-

portance for the establishment of an equity, .

. . ; if it be conceded that the complainant was

not properly served, and that the judgment was

voidable, or even void, that condition is not of

itself, sufficient to warrant interference, but an

equity must be presented aside from that bare cir-

cumstance, showing that the injured party was with-

out knowledge, was taken by surprise, and had no

opportunity in fact to obtain a hearing. So far

as appears from the allegation of this bill, the

complainant may have possessed full and timely

information of all the proceedings, but refrained

from making any motion relying on the assumed

defect, and if such were the fact the remedies are

legal only. Neglect of the opportunity which was

then open for a hearing would bar equitable re-

lief."

SECOND PART OF COMPLAINT.

There is nothing in the allegations of the first sub-

division of the second part of the Complaint which

appeals to the equity side of the court.

The question of whether or not there is due to the

Campion Co. $75,000 on the contract to furnish water

to the Seward Ditch, and as to the validity of the

purported cancellation of this contract, are subjects

of a separate action now pending in the District
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Court for Alaska, and the court will not decide

the issues in that cause in the action at bar.

The mortgage attempted to be given by Niggemyer

as pretended agent of the Campion Company, it is

alleged in the complaint was given without consid-

eration passing to the Company:

"But that concurrently with the making and

delivery thereof, the sum of $24,000, being the

amount to secure the repayment whereof said

mortgage was purported to have been made was

at or about the time of the making and delivery

thereof, placed in the hands of the defendant, John
L. Beau, as depository in escrow of said funds

and as trustee in respect thereof of the said

Campion Mining & Trading Company, and the

said Seward Ditch Co. according to the terms

of a paper writing concurrently made, executed

and delivered on the part of the Seward Ditch

Company by its authorized officers, and on the

part of the said Campion Mining & Trading Co.

by the said defendant B. Niggemyer as its alleged

manager and attorney in fact, as aforesaid, but

without authority as aforesaid, the substance of

which agreement was . . . that the said fund

should be paid over by said Seward Ditch Com-
pany to the said Campion Mining & Trading
Company, whenever the making of said mortgage
in said Campion Mining & Trading Co's name by
the said defendant B. Niggemyer, as aforesaid,

should be approved and ratified by due action

on the part of said Campion Mining & Trad-
ing Co. or its Board of Directors" (Tr., 25).
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There is no statement that this act of Niggemyer

was ever ratified or approved by the Campion Com-

pany, or its Board of Directors. The claim made

now by the plaintiff and cross-complainants to the

$24,000 seems to be without foundation. That this

fund has at all times been available until "lately,"

(Tr., 34), when it was turned back by Beau to the

Wild Goose Company, completely negatives the asser-

tion made that a conspiracy existed to ruin the Cam-

pion Company, for on ratification of this mortgage

it was entitled to the fund in Beau's hands.

By the allegations contained in the second sub-

division of the second part of the complaint, it ap-

pears that an action is now pending in the District

Court for the District of Alaska, in which the va-

lidity of the trust deed, given by Seward Ditch Co.,

to Fink and the sale made thereunder, is to be de-

cided. The decision of the Court already made in

that action, that the covenants contained in the water

purchasing contract with the Seward Ditch Co., con-

stituted covenants running with the land, and that

the purchaser under the trustee's sale would acquire

the Seward Ditch properties, subject to that contract,

and subject to all indebtedness to the Campion Co.,

theretofore or thereafter incurred for the purchase

of waters under said contract (Tr., 31), would seem

to be a decision of which the Campion Company

could not well complain. The fact that the Wild

Goose Mining & Trading Co., a thoroughly solvent
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corporation, and successor in interest to the Seward

Ditch Company, was held to be bound by the cove-

nants of that contract, would not seem to have affected

the Campion Company at all, to its injury, nor to

be evidence of a conspiracy against the Campion

Company.

The third subdivision of the second part of the

complaint, accuses the plaintiffs in the Beau cases

of selling their certificates of purchase to C. B.

Greeley, an agent of the Wild Goose Company, with-

out telling the Receiver of their intention so to do.

No reason is given why these plaintiffs should have

told the Receiver they intended selling the certificates,

nor can the fact that such sale was made, by any

method of reasoning, be converted into any evidence

of a conspiracy against the Campion Company. The

purchasers at the marshal's sale had a right to sell

their rights and their certificates to whom they

pleased.

It is also alleged in this subdivision that Beau

gave back the $24,000 escrow fund to the Wild

Goose Company, the successor of the Seward Ditch

Company. We have already quoted the escrow

agreement under which Beau held this fund. The

purported mortgage (Exhibit C to the complaint

and cross-complaint, Tr., 51-107) is dated October

8th, 1906. The note it was given to secure, was dated

the same day and was payable December 31st, 1908,

so that Beau had held this fund in escrow awaiting
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the ratification by the Campion Company of the

making of the mortgage from October 8th, 1906, un-

til a short time before the filing of the complaint on

the 9th day of September, 1909, long after the note

secured by the mortgage would have been due, and

yet the complaint is made that he should still have

it in his possession, subject to the demand of the

Receiver. The court below certainly was right in

disregarding the allegations of this subdivision.

The fourth subdivision in the second part of the

complaint alleges that the acts and things set forth

in the complaint have been done for the purpose

of ruining the Campion Company, and of prevent-

ing the Receiver from securing funds with which to

redeem the property sold under marshal's sale. It

would seem there could be no object in such a con-

spiracy. The Campion Company's property in

Alaska was already in the hands of a Receiver, in a

case to which none of the parties hereto were parties.

It could not be expected that its credit would be

good under such circumstances. The statement that

the conspiracy was for the purpose of preventing the

redemption of the property is without force in the

face of the allegation that during the several years

last past, prior to the filing of the complaint, a

fund of $24,000 was always at the disposal of the

Campion Company if it ratified the mortgage given

by its pretended agent Niggemyer.
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RECAPITULATION.

To sum Up: The property sold in the Beau cases

had been attached long prior to the appointment of

the Receiver in the actions in which it was sold. This

attachment of the real property was of record. The

personal property was in possession of the marshal.

The judgments under which the sales were made were

matters of record. There was no haste on the part

of the plaintiffs; it was over a year from entry of

the judgments until issue of executions, and a year

has passed since the confirmation of the sales. The

showing made is of laches, not diligence. The mat-

ters to which objection is made, were known at all

times to plaintifif, intervenor and cross-complainants,

yet the difficulties complained of were allowed to

accumulate without protest, and now it is desired that

the court go back over the whole matter and wipe

out the record from the beginning. The time for

redemption is long past. There is no allegation that

if time be given, redemption will or can, or ever was

intended to be made. The Receiver is without

funds unless permitted to draw down the $24,000, to

which he has no right. There is, however, due from

the Seward Ditch Company, and its successor in

interest $75,000 (Tr., 24) to the Campion Company

out of which the Receiver's certificates may be paid.
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The allegations of conspiracy are without any force

whatsoever.

There is no equity in the complaint.

Respectfully submitted,

GORDON HALL,
ALBERT FINK,
THOMAS R. WHITE,

Attorneys for Appellees.





NO.^'"

United States Circuit Court

Of Appeals
FOR THE NINTH CIRCUIT

NORTHWESTERN IMPROVEMENT COM-
PANY, a corporation,

Plaintifif in Error

vs.

MIKE RADONOVIGH and GEORGE RAD-
ONOVIGH by MILIGA RAdONOVIGH their

Guardien ad Litem, and MILIGA RADON-
OVIGH,

Defendants in Error

TRANSCRIPT OF RECORD

^ Upon Writ of Error from the United States Gircuit

"^ Gourt for the Western District of Washington,

C '^ Q '1 Western Division ^^--^ d fi f"" P*

I- I L E L
JAN 1 5 1912

PIONEER B'Bt. A P'TQ. CO., TACOM*— 66987





No.

United States Circuit Court

Of Appeals
FOR THE NINTH CIRCUIT

NORTHWESTERN IMPROVEMENT COM-
PANY, a corporation,

Plaintiff in Error

vs.

MIKE RADONOVIGH and GEORGE RAD-
ONOVIGH by MILIGA RADONOVIGH their

Guardien ad Litem, and MILIGA RADON-
OVIGH,

Defendants in Error

TRANSCRIPT OF RECORD

Upon Writ of Error from the United States Circuit

Court for the Western District of Washington,

Western Division

PIONEER B'BY. « P'TQ. CO., TACOMA_66987





INDEX

Page

Amended Complaint 3

Answer 10

Assignments of Error 73

Bill of Exceptions 23

Bill of Exceptions, Acceptance of Service of . .

.

71

Bond on Appeal 77

Citation 81

Clerk's Certificate 82

Judgment 20

Motion for Judgment Notwithstanding the Ver-

dict 18

Motion for Judgment Notwithstanding the Ver-

dict, Denied 19

Motion for New Trial 18

Motion for New Trial, Denied 19

Order Denying Motion for Judgment, etc 19

Order Settling Bill of Exceptions 71

Order Allowing Writ of Error 76

Praecipe for Transcript 1

Petition for Writ of Error : 75

Reply 16

Stipulation as to Printing Transcript 2

Special Finding of Jury 22



ii Northwestern Improvement Company

Index Page

Testimony

:

Plaintiff's Witnesses:

Louis Gorich.

Direct 23

Cross 24

Redirect 26

Sam Davis.

Direct 26

Cross 28

Mat Zouch.

Direct 29

Cross 30

Redirect 31

Mrs. Radonovich.

Direct 8

Radovich Knezevich.

Direct 33

Cross 35

Defendant's Motion for Non-Suit 36

Defendant's Witnesses:

George Mooney.

Direct 37

Cross 40

James Chebotte.

Direct 48

Cross 48

Redirect 50

Recross 50



vs. Mike Radonovich et al. iii

Page

Martin Barton.

Direct ^^

Cross ^2

Redirect ^^

Joe Piconini.

Direct ^^

Cross ^^

Henry Whiting.

Direct ^^

Cross ^^

Redirect ^^

Recross ^^

Tony Stanfall.

Direct ^^

Cross ^^

Peter Bagley.

Direct
^'^

Cross ^^

John Heathcock.

Direct ^^

Motion for Instructed Verdict by Defendant.

.

59

Court's Instructions to Jury 60

Verdict
^^

Writ of Error, Petition for '^5

Writ of Error, Order Allowing 76

Writ of Error, Bond on
'^'^

Writ of Error (Copy of)
'^^



Nsones and Addresses of Attorneys

GEORGE T. REID, Esquire, Northern Pacific Head-

quarters Building, Tacoma, Washington.

J. W. QUICK, Esquire, Northern Pacific Head-

quarters Building, Tacoma, Washington, and

L. B. DA PONTE, Esquire, Northern Pacific Head-

quarters Building, Tacoma, Washington.

Attorneys for the Defendant in Error.

HARRY M. OWENS, Esquire, Central Building,

Seattle, Washington, and

M. M. FINCK, Esquire, Central Building, Seattle,

Washington; and

HARRY BALLINGER, Esquire, No. 529 Pioneer

Building, Seattle, Washington, and

C. A. REYNOLDS, Esquire, No. 529 Pioneer

Building, Seattle, Washington, and

CHARLES T. HUTSON, Esquire, No. 529 Pioneer

Building, Seattle, Washington,

Attorneys for the Plaintiff in Error.



Praecipe

The Clerk of the above entitled Court will prepare

in the above entitled cause a certified transcript con-

taining the following

:

Amended Complaint;

Answer

;

Reply;

Motion for Judgment Notwithstanding the Ver-

dict;

Order Overruling said Motion;

Judgment

;

Verdict and Special Finding;

Order Extending Time to Make Bill of Excep-

tions
;

Assignments of Error;

Petition for Writ of Error;

Order Allowing Writ of Error;

Bond on Appeal

;

Citation

;

Bill of Exceptions ; and Acceptance of Service, and

Order Settling Same.

GEO. T. REID,

J. W. QUICK,

L. B. DA PONTE,

Attorneys for Defendant.

Receipt of copy duly acknowledged.

OWENS & FINCK, and

REYNOLDS, BALLINGER & HUTSON,

Attys. for Plaintiff.



Stipulation

It is hereby stipulated by the parties hereto that

the Clerk of the above entitled Court in printing the

record may omit the designation of the Court, the

title of the case, verifications and endorsements ex-

cept on the first page thereof.

OWENS & FINCK, and

REYNOLDS, BALLINGER & HUTSON,

Attorneys for Plaintiffs.

GEO. T. REID,
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In the Circuit Court of the United States in and for

the Western District of Washington,

Western Division,

MIKE RADONOVICH, and^

GEORGE RADONOVICH, by

MILICA RADONOVICH, their

Guardian ad Litem, and MIL-

ICA RADONOVICH,
Plaintiffs, ) No. 1628.

VS.

NORTHWESTERN IMPROVE-

MENT COMPANY, a corpora-

tion,

Defendant.

Amended Complaint

Comes now plaintiffs and complaining of the de-

fendant, allege:

I.

That Mike Radonovich is a minor of the age of

four years and no more; that George Radonovich is

a minor of the age of three years, and no more; that

plaintiff Milica Radonovich is the mother of said

minors; that their father, Mike Radonovich senior

is dead; and that on to-wit: the day of Feb-

ruary, 1910, the Superior Court of Pierce County,

Washington, did duly appoint plaintiff, Milica

Radonovich, as guardian ad litem, of said minors,

and of each of them, for the purpose of bringing

and prosecuting this suit; and she ever since has

been, and now is, the duly appointed and acting
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guardian ad litem of said minors and each of them.

II.

That at all times herein mentioned defendant was,

and it still is a corporation duly organized and ex-

isting under and by virtue of the laws of the State

of New Jersey, and authorized to do business in the

State of Washington, and having a duly appointed

residence State agent in said State of Washington,

residing at Tacoma in Pierce County, in said State;

and at all times herein mentioned said defendant

owned and operated a certain coal mine at Roslyn,

in the State of Washington, known as mine, or

shaft No. 4.

III.

That Mike Radonovich, senior, on May 26th., 1909,

and June 16th., 1909, was the husband of plaintiff,

Milica Radonovich, and the father of plaintiff Mike

Radonovich, and plaintiff George Radonovich, and

had no other children; he was thirty-three years of

age and had a life expectancy of 33.21 years, and was

in good health up to the time of the injury hereafter

described, and was accustomed to earn as a miner

the sum of $4.00 per day, and was daily employed in

that occupation, and had been for a long time prior

to May 26th., 1909.

IV.

That on and prior to May 26th., 1909, defendant

employed in its said mine two crews or shifts of

men. The day shift, so called, was made up of miners

under the charge of a foreman employed by defend-

ant, and said day shift was engaged in loading.
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cleaning up and removing the coal blasted down in

said mine, and in propping up the workings in said

mine to prevent the same from caving in
;
that on the

conclusion of the work of said day shift it was the

duty and custom of said foreman to examine the

various working places of said mine to see if there

was any danger of the caving of the same, and upon

the discovery of any danger it was his duty

and custom to report such danger to the men of

the night shift; that said men of said night shift

were drillers, whose duty it was to drill into the

faces of various workings in said mine, insert ex-

plosives therein and blast down coal from said faces

to be loaded and removed by the day shift; that it

was not their duty to prop up any portions of said

workings, but that when said foreman reported to

said night shift any dangers of the caving in of any

part of said mine, it was his duty and custom to fur-

nish said night shift with sufficient number of tim-

bers for use as props and of said night shift to prop

up said dangerous portions of said workings, for

which said work they were paid extra by defendant;

and it was not the duty of the said night shift to

make examination and search for any such dangers,

but that by the custom of said mine said examination

was made by said foreman of the day shift after

said day shift ceased work and before the night shift

commenced work; and the members of said night

shift relied upon said examination by said foreman,

and his report to them of any dangers existing in

said mine, to safe-guard them from any such dangers.
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V.

That on, to-wit: May 26th., 1909, said Mike

Radonovich, senior, was a member of the night shift

in said mine, being employed by defendant as a

driller; that there was no night foreman in said

mine ; but that said Mike Radonovich, senior, worked

as a member of a gang of three drillers ; that in the

performance of the duty of said Mike Radonovich

and his two co-laborers it was necessary for them

to do certain drilling in the face of the workings at

what was known as entrance No. 13 East in said

mine ; and that in the progress of the work of mining

at said place there had been left in the roof thereof

about 10 or 12 feet from the face of the workings

a large rock or
'

'nigger-head," a part of said roof;

that the roof of said entrance and said rock at the

time when said Mike Radonovich, senior and his

co-laborers went to work at said place, were not in

any manner propped up or secured to prevent its

caving in, and by reason of the presence of said rock

the same was in a dangerous condition and said rock

was apt to cave in and fall to the floor of said work-

ing place ; that the said danger was not open, obvious

or apparent to said Mike Radonovich, or his co-

laborers, but it could have been ascertained by said

foreman by a proper and reasonable inspection and

examination thereof; and said Mike Radonovich and

his co-laborers, relying upon the said custom of said

mine and upon the performance by said foreman and

of defendant of said duty of inspection and examina-

tion, did not make examination of said roof to as-
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certain whether or not a danger existed; and said

laborers had no knowledge or notice of said danger-

ous condition of said roof until the happening of

the accident hereinafter described.

VI.

That by reason of said dangerous condition of

said roof the same required to be propped up, and il

it had been propped up it would have been safe and

the accident hereinafter described would not have

happened; but that defendant negligently failed to

furnish timbers for use as props, or other props,

either at said working place or at the entrance there-

to ; and that at the time of the happening of the acci-

dent there were no timbers for use as props, or other

props, either in said working place or at the entrance

thereto, and said Mike Radonovich, senior, and his

said co-laborers were not able to prop up and secure

said roof so as to prevent its caving in.

VII.

That said foreman on said May 26th., 1909, wholly

failed after the said day shift had concluded its work,

or at any other time, or at all, to examine said work-

ing place, and he made no inspection or examination

of the same on said day before the happening of said

accident; and that he wholly failed to notify said

Mike Radonovich, senior, or any other member of

the said night shift, that said roof was dangerous

and likely to cave in and fall, and no other servant

or agent of defendant did on said day make any

examination of said roof, or of said working place,

to ascertain if the same was safe, and no other agent
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or servant of defendant warned or informed said

Mike Radonovich, senior, or any other member of

said night shift, of said dangers; and that defend-

ant wholly failed reasonably and properly to inspect

said working place and said roof to ascertain if the

same was safe; and negligently failed to warn said

Mike Radonovich, senior, and the other members of

said night shift, of said danger.

VIII.

That on said evening of May 26th., 1909, said

Mike Radonovich, senior, and his said co-laborers

of the night shift went to work at their usual time for

commencing work on said shift ; that in the perform-

ance of their work they were required to drill into

the face at said entrance No. 13 East; that said roof

looked safe and there appeared to be no danger of

its falling, and having no knowledge or notice of

this said dangerous condition, said Mike Radonovich,

senior, went under said overhanging rock; that al-

most immediately after he so went beneath

said rock, and while he was so engaged in

his duty, and without any warning to him,

and without any fault on his part or on the

part of his said co-laborers, and by reason of

the dangerous condition of said roof and

by reason of its not being propped up, said rock

caved in and fell upon said Mike Radonovich, senior,

thereby inflicting upon him wounds and injuries

from which, on June 16th., 1909, he died.

IX.

That said Mike Radonovich, senior, prior to said
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accident was a strong and healthy man, of good

habits and a kind and affectionate husband to plain-

tiff, Milica Radonovich, and a tender, affectionate

and indulgent parent to these minor children; that

he was the sole source of means of support of plain-

tiffs; that he gave to these plaintiffs his daily ser-

vices, attention and care, and that by reason of the

death of said Mike Radonovich, senior, these plain-

tiffs have been deprived of their support, and of his

daily services, attention and care on their behalf,

and the comforts and conveniences which he was

able and accustomed to bestow upon them ; and said

minor plaintiffs have lost the nurture of their father

and the intellectual, moral and physical training and

education which he had the ability and disposition

to bestow upon them; and the plaintiffs have been

damaged through the death of said Mike Radonovich,

senior, in the sum of Forty Thousand ($40,000.00)

Dollars.

WHEREFORE, plaintiffs pray judgment against

defendant for the said sum of forty thousand ($40,-

000.00) dollars, together with the costs and dis-

bursements of this action.

OWENS & FINCK, and

REYNOLDS, BALLINGER & HUTSON,

Attorneys for Plaintiffs.

(Verification by Milica Radonovich.)

(By her mark—Sept. 13, 1911. )

(Endorsements)

:
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'TILED

U. S. CIRCUIT COURT,
Western District of Washington

SEP 14, 1911

SAM'L D. BRIDGES, Clerk."

Answer

Comes now the defendant and for answer to the

complaint of the plaintiff, alleges as follows

:

I.

For answer to paragraph I, defendant admits the

allegations therein contained.

11.

For answer to paragraph II, defendant admits the

allegations therein contained.

III.

For answer to paragraph III, defendant alleges

that it is not advised and has no information concern-

ing the facts therein alleged.

IV.

For answer to paragraph IV, of said complaint,

defendant admits that on and prior to the 26th. day

of May, 1909, defendant employed two crews or

shifts of men, but denies each and every other ma-

terial allegation in said paragraph contained.

V.

For answer to Paragraph V. defendant admits

that on May 26th, 1909, Mike Radonovich, senior,

was employed in defendant's mine as a miner there-

in, but denies each and every other further material



vs. Mike Radonovich et al. 11

allegation therein contained.

VI.

For answer to Paragraph VI. defendant denies

that it negligently failed to furnish timbers for use

as props as therein alleged; and denies that at the

time of the happening of the accident there were no

timbers for use as props, or other props, in said

working place or at the entrance thereof ; and denies

that said Radonovich and his co-laborers were not

able to prop up and secure the roof of their working

place and prevent its caving in.

VII.

For answer to Paragraph VII, defendant denies

each and every material allegation therein con-

tained.

VIII.

For answer to Paragraph VIII, of said complaint,

defendant denies that on the evening of May 26,

1909, when said Radonovich and his co-laborers

went to work that they were required to drill into

the face of their working place under overhanging

top coal; and denies that without any fault on his

part he received the injuries therein stated.

IX.

For answer to Paragraph IX, defendant denies

that plaintiffs have been damaged in the sum of

Forty Thousand ($40,000.00) Dollars or any other

sum by reason of the negligence of this defendant.

For a first and affirmative defense to plaintiffs'

cause of action, defendant alleges as follows

:
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I.

That on the 26th. day of May, 1909, and for a

long time prior thereto, Mike Radonovich, senior,

was in the employ of the defendant as a miner in

its coal mine and was familiar with the manner and

custom of mining coal therein, and was familiar with

the dangers incident to working in said coal mine,

and that one of the dangers incident thereto was that

rock would fall from the roof of the working place

where the miners were engaged in mining coal, and

that all of the dangers incident to said work were

open, visible and plainly discernible and fully known

to said Mike Radonovich and were assumed by him

as a part of his said employmxcnt.

II.

Defendant for a second and further affirmative

defense, alleges that on the 26th. day of May, 1909,

Mike Radonovich, senior, was employed as a coal

miner in defendant's mine and that it was the duty

of said Mike Radonovich and his co-laborers work-

ing with him in said mine, to brace the roof of the

working place by placing props under said roof,

which props were furnished to said Radonovich and

his co-laborers in the entry leading to their working

place and were then taken by said miners from the

entry up into the working place as the same were

needed, and that any injury received by the said

Radonovich at the time and place mentioned in the

complaint of the plaintiffs, was caused by the negli-

gence and carelessness of the said Radonovich in fail-

ing and neglecting to properly and sufficiently sup-
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port the roof of said working place by placing suffi-

cient props thereunder.

III.

Defendant for a third and further affirmative de-

fense, alleges that on the 26th. day of May, 1909,

and for a long time prior thereto, the defendant kept

and maintained printed rules governing the conduct

of miners engaged in its said mines, which rules had

been for a long time prior thereto promulgated as

required by the laws of the State of Washington

and were plainly printed on large pieces of cardboard

and posted in conspicuous places in and about the

said mine and which said rules were on and prior

to the said 26th. day of May, 1909, known to Mike

Radonovich, and that one of the said rules so pro-

mulgated, printed and posted provides: ''Every

miner will be held responsible for the safety of his

own room. He must examine his working place upon

entering it at the beginning of his shift with a view

to discovering any overhanging rock or dangerous

portion of the roof, and if such be found he must

immediately take it down or prop it up."

Said rules further provide: "It is the duty of

every miner to properly support the roof of his

working place by timbers or props. These timbers

must be placed close enough together to insure safety.

Each employee will be held solely responsible for the

safe support of the roof in his place. Any dangerous

looking rock or portion of the roof must be taken

down or propped up before any other work in the

place is done. Cap pieces must be placed above each
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timber or prop. In case the supply of props and cap

pieces is not sufficient, the fact must be reported im-

mediately to the driver, mine foreman or other per-

son in charge of the underground work; and the

miners in such place shall discontinue work until a

sufficient number of props and timbers are supplied."

And that any injury which said Mike Radonovich

received at the time and place mentioned in said com-

plaint, was caused by his violation of the foregoing

rules and his failure to properly examine his work-

ing place and take down or prop up the overhanging

rock or dangerous portion of the roof which he could

have discovered by the exercise of ordinary care

and by his failure to comply with said rules by dis-

continuing work until sufficient number of props and

timbers were supplied in the event he was not sup-

plied therewith.

IV.

Defendant for a fourth and further affirmative

defense, alleges that if the said Mike Radonovich

was injured through the carelessness or negligence

of any person other than himself, it was through

the carelessness and negligence of the fellow ser-

vants and co-laborers of said Mike Radonovich en-

gaged with him in mining coal in said mine and

whose duty it was in connection with said Radono-

vich to properly and sufficiently protect their work-

ing place, in their failure to properly and sufficiently

protect the same, and in their violation of the rules

of said company, requiring overhanging rock to be

taken down or propped up before engaging in their
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work in said mine, and on continuing to work in

their working place in said mine in violation of said

rules without first carefully examining said working

place and sufficiently protecting the same by the use

of props.

WHEREFORE, defendant prays that plaintiffs

take nothing by reason of their said action and that

it recover its costs and disbursements herein ex-

pended.

GEO. T. REID,

J. W. QUICK, and

L. B. DA PONTE,

Attorneys for Defendant.

(Verification by J. W. Quick.)

(April 20, 1910.)

(Endorsed)

:

'TILED

U. S. CIRCUIT COURT,

Western District of Washington

APR 25 1910

A. REEVES AYRES, Clerk.

By SAM'L D. BRIDGES, Deputy."

(Acceptance of service.)
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Reply

Comes now the plaintiffs and by way of Reply to

the Answer of the defendant herein set forth, allege

:

I.

Plaintiffs admit that on the 26th. day of May,

1909, and for a long time prior thereto Mike Radono-

vich, Sr., was in the employ of the defendant as a

miner in its coal mine and was familiar with the

manner and custom of mining coal therein, but they

deny each and every other allegation of the first

affirmative defense set forth in said answer.

11.

Plaintiffs admit that on the 26th. day of May,

1909, Mike Radonovich, Sr., was employed as a coal

miner in defendant's mine but they deny each and

every other allegation of the second and further

affirmative defense set forth in said answer.

III.

Plaintiffs deny that the injuries received by Mike

Radonovich, Sr., at the time and place mentioned

in the complaint herein were caused by any viola-

tion of the alleged rules set forth in the third and

further affirmative defense contained in said Ans-

wer, or either of said rules or of his failure to prop-

erly examine his working place or to take down or

to prop up the overhanging rock or dangerous por-

tion of the roof or that he could have discovered any

overhanging rock, or dangerous portion of said roof

by the exercise of ordinary care, and plaintiffs deny

that said injuries were caused by his failure to com-

ply with said rules or any rules by discontinuing
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work until a sufficient number of props or timbers

were supplied to him, and plaintiffs have no knowl-

edge or information sufficient to form a belief as to

any other matter or thing alleged in said third and

further defense and they therefore deny the same

and each and every part thereof.

IV.

Plaintiffs deny each and every allegation of the

fourth and further affirmative defense set forth in

said Answer.

WHEREFORE, plaintiffs pray judgment accord-

ing to the demands of their complaint.

OWENS & FINCK, and

REYNOLDS, BALLINGER & HUTSON,

Attorneys for Plaintiffs.

(Verification by M. M. Finck.)

(Apr. 22, 1910.)

(Acceptance of service.)

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT,

Western District of Washington

APR 25 1910

A. REEVES AYRES, Clerk.

By SAM'L D. BRIDGES, Deputy."
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Motion

Comes now the defendant and moves the Court

for judgment in its favor notwithstanding the ver-

dict in favor of the plaintiffs for the following

reasons

:

L
That under all the evidence introduced on the trial

of said cause the defendant is entitled to judgment

in its favor for the reason that said evidence is not

sufficient to sustain the verdict in favor of the plain-

tiff, or any verdict in favor of the plaintiff.

II.

That defendant is entitled to judgment in its favor

on the special finding submitted by the Court and

returned by the jury for the reason that the jury

found the only question of negligence, alleged by the

plaintiffs and on which evidence was introduced,

in favor of the plaintiff and for the further reason

that under said finding of the jury, the defendant is

entitled to judgment in its favor.

Motion for New Trial

In the event that the foregoing motion is denied

by the Court, the defendant then moves the Court

for a new trial for the following reasons, to-wit

:

I.

That the verdict of the jury is not sustained by the

evidence.

II.

That the verdict of the jury is contrary to law.
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III.

Error in the instructions of the Court which were

duly excepted to by the defendant.

GEO. T. REID,

J. W. QUICK, and

L. B. DA PONTE,

Attorneys for Defendant.

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT,

Western District of Washington

SEP 18 1911

SAM'L D. BRIDGES, Clerk."

Order

Now on this 29th. day of September, A. D. 1911,

this cause coming on to be heard on the motion of the

defendant for a judgment notwithstanding the ver-

dict, and further to be heard on the motion of de-

fendant for a new trial, and the Court having heard

argument of counsel and being fully advised in the

premises,

DOTH NOW ORDER that said motion of defend-

ant for judgment nothwithstanding the verdict and

said motion of defendant for new trial herein be, and

the same are hereby overruled, to which ruling of the

Court defendant by its counsel duly excepted.

IT IS FURTHER ORDERED that the time for

filing and serving the bill of exceptions in the above
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entitled cause be, and, it is hereby extended to and

including the December 1st., 1911.

BY THE COURT.

(Filed Sept. 20, 1911.)

Judgment

BE IT REMEMBERED, that this cause came duly

on for trial on the 13th. day of September, 1911,

and said trial proceeded until and including the 15th.

day of September, 1911.

Plaintiffs appeared in person and by Owens &

Finck, and Reynolds, Ballinger & Hutson, their at-

torneys, and defendant appeared by George T. Reid,

and J. W. Quick, its attorneys; thereupon a jury

of twelve good and lawful men of the district was

impaneled and sworn and plaintiffs introduced their

testimony and rested, and defendant introduced its

testimony and rested; the cause was argued to the

jury by counsel upon either side and the jury was

charged upon the law of the case by the Court and

thereupon retired in charge of a sworn bailiff to

consider of its verdict, and said jury, after duly con-

sidering the same, did, on September 15, 1911, re-

turn its verdict wherein and whereby it did find in

favor of plaintiffs and against the defendant and

assessed plaintiffs' damages in the sum of $10,000.

Thereafter a motion for new trial and motion

for judgment notwithstanding the verdict was sea-

sonably introduced by defendant and the same came

on for hearing on the 29th. day of September, 1909,
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both parties appearing by their respective counsel

and counsel having been heard and the Court being

duly advised in the premises, it is hereby CON-

SIDERED, ORDERED and ADJUDGED by the

Court, that said motions and each of them be, and

the same hereby are, overruled, and upon motion

of plaintiffs, it is further hereby Considered, Ordered

and Adjudged by the Court, upon said verdict, that

plaintiffs do have and recover of and from defend-

ant said sum of ten thousand dollars, together with

the costs and disbursements of this action to be taxed,

for all of which let execution issue.

DONE, in open Court this 7 day of October, 1911.

FRANK H. RUDKIN,

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT,

Western District of Washington

OCT 9 1911.

JAMES C. DRAKE, Clerk.

ALBERT P. CLOSE, Deputy.'*

Verdict

We, the jury empanelled in the above entitled case,

find for the plaintiff, and assess his damages

at the sum of Ten Thousand Dollars ($10,000.00).

FRANK R. SPINNING, Foreman.
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Special Finding

Did the defendant Company take it upon itself

to inspect the entrys where the men were working

between the time when the day shift quit and the time

when the night shift commenced work, and was it

customary for the defendant to do so?

No.

FRANK R. SPINNING, Foreman.

(Endorsed)

:

"FILED

UNITED STATES CIRCUIT COURT
Western District of Washington

SEP 15 1911

SAM'L D. BRIDGES, Clerk."

Bill of Exceptions

Now on this 13th day of September, A. D. 1911,

the above cause coming on for trial in the above

entitled Court before the Honorable Frank H. Rud-

kin, presiding judge thereof, and the jury duly em-

paneled therein;

The plaintiffs appearing in person and by Rey-

nolds, Ballinger & Hutson, and Owens & Finck, their

attorneys, and the defendant appearing by J. W.

Quick, its attorney, the following proceedings were

had, to-wit:

The plaintiffs' case having been duly stated to

the jury by Mr. Ballinger, Esq., the following evi-

dence was introduced:
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LOUIS GORICH, a witness called on behalf of

the plaintiffs and being duly sworn, testifies as fol-

lows:

(Testimony of Louis Gorich)

DIRECT EXAMINATION.

(By Mr. BALLINGER) :

I am living over in British Columbia but I for-

merly worked as a miner for the defendant at Ros-

lyn, Washington. I commenced work for the de-

fendant in 1906 and worked about three years, most

of the time in mine number 4. I know a little about

the duties of the foreman and of the miners. When
miners are working in a room they must do their

own propping up of the places but when they are

working in the entry it is the duty of the company

to put up the timbers. The company has men called

"timber men" whose duty it is to put up the tim-

bers in the entryway at such places as the foreman

directs. The entries are driven eight feet wide and

about six feet high and the rooms are run off at

right angles from the entry. The miners who are

driving the entry do not use props. It is the duty

of the mine foreman to inspect the entryway and

roof of the entry to see that it is safe and if he finds

any rock that looks bad in the roof he makes a chalk

mark on it and when the miners go to work they

look for the chalk marks and if they do not find any

they go right to work digging coal. I know a little

about the kind of rocks called "nigger-heads," but

not many of the miners are able to tell whether there

is danger of a "nigger-head" falling or not. The



24 Northwestern Improvement Company

(Testimony of Louis Gorich.)

foreman is supposed to know that. The foreman and

fire boss inspect the entryway and mine before the

men go to work—before the shift would go on, and

if they find a dangerous place they put a chalk mark

on it or put a piece of board there and put a chalk

mark on it. Make a cross with the chalk, and when

the miner sees this mark he must go and see the

foreman. When the men are going to work the fore-

man is where he can see them and if there is any

danger he tells the men about it. When the men

go in if they don't see any chalk mark and every-

thing looks all right they go to work.

CROSS-EXAMINATION.

(By Mr. QUICK)

:

I worked in the mine at Roslyn about three years.

I worked in number 3 mine about a couple of months

driving entry and then I worked in number 4 mine.

I never drove entry in number 4 mine but I have

been right in the mine there. I always worked in

the rooms in that mine. The miner puts up his own

props when working in the room but they don't use

props in the entry, but if there is a bad place in the

entry the foreman sends timber men who put up

heavy timbers. This is done by setting heavy posts

at each side of the entry with cap pieces on top of

them extending across the entry for the purpose of

holding the roof. Sometimes the foreman will order

the miners who are digging the entry to put up these

timbers but when they are put up by the miners

they are paid extra for doing so. The props which
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(Testimony of Louis Gorich.)

are used in the room are much smaller than the

timbers which are used in the entry. There are no

timbers placed in the entry except where there is a

bad place in the roof.

A "nigger-head" is a different kind of rock which

is sometimes found in the roof. They are hard and

black and sometimes slump off or fall out so that

when the men go to work they take a pick

and pick the roof to see if the rock is liable to fall

for sometimes they are liable to fall down so quick

the man don't know when it will fall. Sometimes

it will stay and cave down.

Q. When you are working in your mine do you

pay any attention to the roof at all?

A. Sure. I got to pay attention to the roof.

Q. Why so?

A. When I go to work, if I go to work, I watch

for myself. Maybe coal fall on me.

Q. When you go to work?

A. When I go to work, when I go right up to the

face.

Q. That is the first thing you do is to look and

see if your roof is all right?

A. That is what I do. If I see everything all

clear and nothing marked down there and nothing

marked on the road and no mark on the roof then

5 go right there to work.

Q. Don't you pay any attention to it to see if it

is all right yourself?

A. Sure. When I get under the roof I have to
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look right there and when I see everything is all

right I do not pay much attention.

Q. How do you look, what do you do to see if

everything is all right?

A. When I go into my place I look at the roof.

I inspect all the roof to see if I put in props there,

anything like that.

Q. You inspect all the roof?

A. Yes.

The fire boss is supposed to start through the

mine about mid-night and he inspects the mine from

about twelve to about three o'clock in the morning

so that when we go to work at seven o'clock in the

morning we can see whether our room has been in-

spected or not.

REDIRECT EXAMINATION.

(By Mr. BALLINGER) :

The men put up their own props when working

in a room and when they are working in the gang-

way or entry they put up timbers whenever the boss

says for them to.

SAM DAVIS, a witness called on behalf of the

plaintiffs and being duly sworn, testifies as follows

:

(Testimony of Sam Davis)

DIRECT EXAMINATION.
(By Mr. BALLINGER)

:

I have been a coal miner since 1894. I started

to work in number 4 mine at Roslyn in 1906 and

worked about a year. Then I worked in mine num-

ber 2 for the same company. While I worked there
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(Testimony of Sam Davis.)

it was the duty of the mine foreman to examine the

roof in the entry to discover if there was any danger

there He was supposed to make the exammation

twice every day, once before the day shift went on

and again before the night shift went on, and if

he found any bad places in the roof he would make

a chalk mark on it and when the miner saw that

chalk mark he would know they did not allow him

in there before the bad rock was taken down. When

a miner is working in the entry it is his duty to put

up the timbers when he is working at the face but

when he has left it about four feet then it is the

company's business, that is the mine foreman's busi-

ness. The miner looks after the roof of the entry

for about four feet back from the face where he is

digging coal and then the company looks after the

rest of the entry.

Mr. QUICK: "It is admitted that the miners

working in the entry are not required to put up tim-

bers. The Company employs timber men for that

purpose and the timbering is done in an entry where

there is a defect or fault in the roof. Sometimes the

miners are ordered to do this work but when it is

done by the miners they are paid extra for it."

Q. Suppose a miner working in the entry should

go into his working place and he did not see any

chalk marks and had not been told of any danger

by the foreman or anybody else what would he do?

A. Of course they go in if he don't see chalk

mark—go in and take a pick, brush down what they
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(Testimony of Sam Davis.)

call cap rock. Some places cap rock six inches, some

ten inches, some places a foot thick.

I know a little bit about a ''nigger-head" and I

know they sometimes slip and fall, but the mine

foreman he can tell about it.

CROSS-EXAMINATION.

(By Mr. QUICK) :

I worked in number 4 mine about ten years and

worked driving entry between four and five months

under foreman Jimmie Ash. In driving entry there

is a day shift and a night shift and the men worked

one week on the day shift and the next week on the

night shift and the men working on the night shift

change alternately to the day shift and then at the

end of the month the entire amount earned by the

two shifts is figured up and divided among the

miners working on the two shifts. During the day

time a great many more miners are working in the

mine than work on the night shift, and no blasting

is allowed to be done by the day shift so the night

shift blasts coal and rock and gets it ready for the

day shift to take out of the mine. The day shift

goes to work at seven o'clock in the morning and quit

at about a quarter past three so that they have time

to walk from the place they are working in the mine

to the bottom of the shaft where they begin taking

them out by means of the hoisting cage at three-

thirty and as the day shift goes out the night shift

goes into the mine. One cage will go up taking a

lot of men belonging to the day shift and at the same
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(Testimony of Sam Davis.)

time another cage is being lowered which is filled

with miners working on the night shift. Sometimes

the men on the night shift will pass the men work-

ing on the day shift in the entryway.

MATT ZOUCH, a witness called on behalf of the

plaintiffs, being duly sworn, testifies as follows:

(Testimony of Matt Zouch)

DIRECT EXAMINATION.

(By Mr. BALLINGER)

:

I worked as a miner for six or seven years. I

worked at Roslyn in mines number 2, number 3,

number 4, number 5 and number 6. I worked in

mine number 4 before the time that Radonovich was

killed, I think in 1904, but I was not working there

at the time of the accident. While I was working

there the foreman inspected the mine every day.

I can not tell you just when he made the examination

in the entryway but they inspect the mine every day.

They go all through the mine, all levels and all rooms,

some time every day. If the foreman discovers any

rock that is apt to fall he puts a chalk mark on the

rock and when the miners go to work if they don't

see any chalk mark they think the place is safe to

work in and if they find a chalk mark they go and

see what the foreman wants them to do.

Q. Now can a miner always, is he always able

to tell whether a '^nigger-head" is going to fall or

not?

A. No, miner don't know whether, he cannot tell,
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(Testimony of Matt Zouch.)

they come down or not, because it is too hard.

Q. How about the foreman?

A. The foreman knows more than the miner.

Q. Does the miner rely on his judgment in these

matters? A. What?

Q. Do the miners rely on the foreman's judg-

ment in that matter?

Mr. QUICK : I object to that as calling for a con-

clusion.

THE COURT : He can state for himself; he can-

not state whether the others rely on it or not.

Mr. BALLINGER : Possibly it would be a mat-

ter of common knowledge in the mine whether they

do or not.

Q. Do you know whether the miners do rely on

the foreman's judgment in such matters?

Mr. QUICK: We object to that for the same

reason.

THE COURT: He may answer that question.

Objection overruled.

Mr. QUICK: Note an exception.

(Question repeated.)

A. I do not know.

Q. Do you understand the question?

A. No, I do not understand the question.

CROSS-EXAMINATION.

(By Mr. QUICK):

Q. A "nigger-head" is a rock that is up in the

roof that is hard and it is different from the other

sand rock isn't it?
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(Testimony of Matt Zouch.

)

A. Yes, certainly. It is lots different. Harder

to dig out.

Q. Is it enough different you can see it?

A. Certainly I can see it.

Q. Certainly you can?

A. Yes. I could not tell as much about a "nig-

ger-head" as Jim Ash could. He knows how rocks

stand up. If foreman tell me to watch out then I

watch out if it is close to the face but after I have

passed three or four feet I don't watch out. It is

not my business to watch out. I never put a prop

or a post under a "nigger-head," nobody does this in

the entry and nobody takes them down unless the

foreman says so. When we knock the coal and rock

down at the face of the entry we haul it out.

Q. And who is there when you are doing that?

A. Miners.

Q. Just miners? A. Just miners.

Q. The foreman does not stay there while you

are doing that, does he? A. 0, no.

Q. When does the foreman come in there?

A. 0, he come when he get time.

Q. Makes the round about once a day?

A. In there once a day or some times twice.

Q. But he does not stay there all the time?

A. No. Only for a minute or two minutes.

Q. And then the miner is there the rest of the

time digging down coal and digging down rock and

hauling it out, is he? A. Yes.
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(Testimony of Matt Zouch.)

REDIRECT EXAMINATION.

(By Mr. BALLINGER)

:

Q. In driving entry how do they drive it?

A. They cut the coal across and then pick it

with the pick and the coal brings down rock. They

take the rock off, the cap rock, six inches to a foot

thick.

Q. Do they drill holes and use powder in there?

A. Yes, some places. In hard coal they put a

shot.

Q. How about rock?

A. The same thing in rock. I don't know about

the entry where Radonovich worked. I never

worked there.

Mrs. Radonovich called as a witness.

Mr. QUICK: It is admitted that the deceased

was 33 years old at the time of his death, in good

health and able to earn $4.00 a day, and that he left

surviving him the widow and children mentioned in

the complaint.

THE COURT: That covers everything you in-

tend to prove by this witness?

Mr. BALLINGER: Yes.

Radovich Knezevich, called as a witness and

sworn on behalf of plaintiffs testified as follows:

George Davis is sworn as an interpreter for said

witness.
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(Testimony of Radovich Knezevich)

DIRECT EXAMINATION.

(By Mr. BALLINGER)

:

I have been a miner over five years. I worked

in mine number 4 at Roslyn over four years. I was

working with Mike Radonovich at the time he was

injured. We were working on the night shift and

we went down the shaft at 3:30 P. M. and would

have to work until eleven that night. We were

working in entry 13 East. We were mining the

coal and rock for the day shift to take out.

Q. Who was it that inspected the mine and the

roof of the entry to see whether or not there was

any danger?

INTERPRETER : He said the foreman and fire

boss went all through the mine, inspected the mine.

THE COURT : You give the witness' answer in-

stead of speaking back to him.

Q. When would the foreman make these exam-

inations?

A. Well, when he was in the mine, when he had

an examination in the mine.

Q. When you went on shift that night was Mr.

Radonovich with you? A. Yes.

Q. Did you see the foreman that night when you

went on shift? A. Yes sir.

Q. Did the foreman tell you of any danger in

the working place where you and Radonovich were

going to work?

A. No, he never said a word.

Q. When you got to the working place did you
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(Testimony of Radovich Knezevich.)

see any chalk marks or any other marks that had

been made to show any danger?

THE COURT : There is no controversy on that,

is there Mr. Quick? Do you claim there is anything

of that kind?

Mr. QUICK: No, sir.

A. When the miner gets to his working place

and does not see any chalk marks or other indica-

tion of danger and has not been warned of any dan-

ger he goes right to work. There were three of us

together, Radonovich, George Mooney and myself,

on the night shift.

Q. When you and Radonovich and Mooney went

to that place just state what was done before the

accident.

A. The first thing when he started in they

started to cleaning their room and they saw the roof.

The roof looked safe and they started to shovel coal

v/hat the day shift left.

Q. How long after you went to work was it that

Radonovich was hurt?

A. Maybe half hour.

Q. How was he hurt?

A. Some great rock fell on him.

Q. Where did it fall from?

A. From the roof between eight to twelve feet

from the face.

Q. What was Radonovich doing?

A. Well, he was cleaning some rock from the floor

and throwing it into the car. These cars are run on a
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track which is laid in the entry and the rails are

about eight feet long and we were cleaning up the

rock which the day shift had left to make room to

put down another rail between the end of the track

and the face of the entry, and the rock fell between

the end of the track and the face.

CROSS-EXAMINATION.

(By Mr. QUICK)

:

The foreman was in his office out at the top of

the mine when we went to work but he did not say

anything to us. We passed the day shift at the bot-

tom of the shaft as they were coming out; that is

the three men who worked one week on the day

shift and the next week on the night shift with us

but we did not speak to them this time. It took

about fifteen minutes to walk from the bottom of the

shaft to the place where we were working. When
we got to our working place we all three looked at

the roof and it looked all right. There were no

chalk marks on it. It is the duty of the foreman to

be outside of the mine when the men of the day shift

are coming out and the night shift is going in.

(By a JUROR)

:

Q. I would like to know how far they had driven

that shaft before the rock fell?

A. Between eight and twelve feet ahead.

Q. Since they went to work on their shaft they

had driven it eight feet?

A. No ; day shift had driven it in.

Q. How far had they driven it, this crew, before
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the rock fell, after they went to work?

A. He never,—just started to clean the road out,

never started to drill it.

Radonovich, Mooney and myself worked together

on the night shift one week and on the day shift the

next week and the men who were working on the day

shift while we were on the night shift would work

on the night shift when we worked on the day shift.

The place where the rock fell from was completed

at the time we went to work on that night shift and

the entry there was as high and wide as it was to

be made. The day shift had left about a car load

of loose rock laying in the entry and we had to get

this out of the way by loading it into a car and tak-

ing it out before we begun digging. At the time the

rock fell I was standing up close to the face and

Radonovich was between me and the car and was

standing close to the car, and was shoveling the loose

rock into the car and the car was between ten and

fourteen feet back from the face of the entry. I

lived with Radonovich at the time he was killed and

I had lived with him close to two years.

PLAINTIFF RESTS.

Mr. QUICK : Defendant moves the Court to grant

a non-suit for the reason that under the evidence

the facts are not sufficient to take the case to the

jury.

(Discussion.)

The COURT : In this kind of case, the case should

go to the jury. If this place was rendered unsafe
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by the work performed by the deceased himself or

his immediate companions, there is no question but

what the rule you contend for would apply, but there

is testimony to show that the company took it upon

itself to inspect the working place as every crew

went off and before another crew went on work, and

if it did and the deceased was killed through its

failure in that regard, the company would be respons-

ible. The motion will be denied, and exception

allowed.

Mr. QUICK: As I understand from the Court

that is the only question, as to whether or not it was

the custom, to make these inspections between these

two shifts, and it failed to do it.

The COURT : And failed to do it.

Mr. BALLINGER : There are other points upon

which Judge Donworth instructed the jury, and on

one of these points I have prepared an instruction.

THEREUPON, to sustain the issues upon its part,

the defendant introduces the following testimony:

DEFENSE

GEORGE MOONEY, a witness called on behalf

of defendant, testifies as follows:

(Testimony of George Mooney)

DIRECT EXAMINATION.
(By Mr. QUICK) :

I am working at present for the Roslyn Fuel Com-

pany but I worked for the defendant as a coal miner

for about ten years and was working with Radono-
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vich at the time he was injured in mine number 4.

We had been working together in the same crew for

probably five or six months. There were six of us

driving entry, three men working on the day shift

and three on the night shift. Three of us would work

day shift one week and then change with the others

and work night shift for a week. Radonovich was

an experienced miner and had worked there for about

three or four years at least. The place where we

were working was about 4000 feet from the entrance

of the mine. They were working in that mine about

six entries or gangways at this time and they would

average about 2000 feet long leading off from the

main slope. In driving entry the work done by the

six miners who constitute the two shifts or crews is

figured up at the end of the month and then divided

so that each gets his part. It is done this way for

the reason that we are paid for the amount of coal

and rock taken out and the night shift knocks down

the coal and rock and the day shift takes it out.

The work is carried on this way for the reason that

no blasting is allowed during the time the day shift

is on as there are a great many more men working

in the mine at that tim.e. The night shift does all

the blasting and knocking down of the coal. The day

shift stops work at all the way from three o'clock

to half past three depending on how far they have

to walk from the place where they are working to

the shaft where they are taken out in the cage and

as the day shift goes out the night shift goes into
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the mine and we usually pass each other at the en-

trance to the cage at the bottom of the shaft. The

inspection of the mine is done by the fire bosses.

There are two men called "fire bosses" and they go

down into the mine between mid-night and two

o'clock in the morning and go all through the mine

and examine for gas and for places where the work

is not being properly carried on and they must get

through so as to be out by seven o'clock in the morn-

ing which is the time the day shift goes in.

There is no examination by the foreman, fire

bosses or any other persons between the time the day

shift goes off and the night shift goes on. When the

night shift goes to work the first thing we do is to

look around the roof and see how it looks and if it

looks bad anywhere we take a pick and sound it and

if it sounds all right we go ahead with our work.

Q. Do you depend on anybody else making your

examination for you on the night shift of the roof?

A. No.

Q. When you went there on the afternoon that

Radonovich was hurt what was the first thing you

did?

A. Well, we went in that evening, into the place

and looked around. An empty car was setting there

and we looked around the roof. It was the same as

it had been for a couple of months, the roof was
not nothing unusual, but we sounded it and it

sounded all right and looked all right, so that we
went ahead on the work. I told my partners, you
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folks can go ahead there and get the coal ready and

I will go ahead and load this car with the loose rock

that was lying there, and after I got the car loaded

I went and got the mule which we used to pull the

car out and I came back with the mule and stooped

down to hook the mule to the car when I heard Rad-

onovich holler. The rock had dropped right out

of the roof.

Q. Did the rock fall between the car and the

face of the entry?

A. Well, yes only it was not straight from the

car. It was to the side.

Q. When you were loading the loose rock into

the car that had been left there by the day shift

where were you working?

A. I was loading that rock into the car, throw-

ing it into the car.

Q. Were you working under the same rock that

fell on Radonovich?

A. Yes.

CROSS-EXAMINATION.

(By Mr. REYNOLDS):
When the day shift is being taken out of the mine

and the night shift is lowered into it ; one cage comes

up bringing day men and one goes down taking night

men. These cages hold about twelve men each. The

miners working in a room do their own proping

but no props are used in the entry except where

the miner finds a bad piece of rock that he can not

take down he puts a prop under it to hold it until
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such time as it can be taken down. Where there is

a bad place in the entry timbers are used and these

are put up by the company men or if the miners put

them up they get paid extra for it. The timbering

in the entryway is done by setting heavy timbers on

end at each side of the entry and putting a cross-

piece on top of them against the roof for the pur-

pose of holding the roof.

(Mr. Reynolds hands witness paper and asks if

that is his signature and witness answers that it is.)

Q. I asked you if you read that before you

signed it?

A. I do not remember; I guess probably I did,

if you told me to sign it.

Q. Probably did?

A. Yes, sir.

Mr. REYNOLDS : We will offer this in evidence.

. Q. Now, Mr. Mooney, will you kindly explain

to the jury what you meant when you said the day

foreman did not call our attention to the fact that it

should be propped up, is that a fact?

A. Well there wasn't any danger there to be told

about, to prop anything up.

Q. Why did you make the statement that the

day foreman did not tell you, if it was his duty, or

if he had anything to do whatever with telling you

about propping it up?

A. There was no bad rock to be told about prop-

ping up.

Q. Did you not state and sign a statement in
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which you said this rock in the roof looked safe and

had it been otherwise we would have propped it up,

but the day foreman did not call our attention to the

fact it should be propped up, didn't you so state?

A. Well if that rock didn't look good,

—

Q. Didn't you make that statement at that time?

A. I want to get this thing right.

The COURT : He says he signed it.

Mr. REYNOLDS : Q. Didn't you further state

that at the time of this injury **I had just returned

with a car, just after my partner had been struck

by the falling rock, and saw him lying under the

same"?

A. I just come back and the thing happened, yes.

Q. You were not there at the time the rock fell

were you?

A. I was right there. Yes, I was right there

when it fell, just come back I told you.

Q. I understood you to say that this place where

this man was injured was four thousand feet from

the slope?

A. From the top of the shaft.

Q. Now, Mr. Mooney, when you went into the

elevator going down into the shaft, whose duty was

it to inspect the elevator and see that it was safe for

you to go down and up?

Mr. QUICK: We object to that as immaterial.

The COURT: Sustained.

Q. After you got into the entry-way, you miners

going to your places of work, what did you do in
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reference to inspecting the roof and sides of the

wall, going to your places of work?

Mr. QUICK : Objected to as immaterial.

Mr. REYNOLDS : The whole question is one of

inspection. My theory is this entry was simply a

way provided by the mine for the miners to get to

work, and the question at issue before the jury is

whose duty was it to inspect this way.

The COURT : If it was the duty of one person

to inspect the way and another to inspect the place,

I do not think the duty of one would be any evidence

of another.

Q. There is a distinction between the working

place and the entry, is there not ; that is the room and

entry are altogether different propositions in a mine?

A. Why I do not know as you would call it dif-

ferent propositions. It is all digging coal.

Q. But the entry way is the way you go to the

room in which you work isn't it?

A. Yes.

Q. And when you are digging entry way you are

running a straight tunnel? A. Yes.

Q. Now after you pass,—when you are digging

entry way you take out so much every day ; it keeps

going forward? A. Yes.

Q. After you have completed the roof and have

completed the sides, then you go on and the next

shift will dig more entry-way? A. Yes.

Q. Now I will ask you if there are chalk marks

on the rocks or on the sides, what are they put there



44 Northwestern Improvement Company

(Testimony of George Mooney.)

for, that is the X, the white chalk marks, what are

they put there for?

A. Well, sometimes the entry men go along and

they do not get the rock, do not get enough rock

down to make the height, and sometimes the fire boss,

the pit boss will put a little X there, showing you

want to dig it down a little bit, it is not high enough

or something.

Q. Suppose there is a dangerous place, would

there be a chalk mark on that also?

A. Being a dangerous place, if it was right close

to the men where they are working, he would prob-

ably tell them, to look out for that place or dig it

down, and if it was way back out of the roadway

where the men did not see it, because when you come

in here in the morning you are in there until quitting

time, you do not go out, and it is way outside; and

there are chalk marks, then he will notify the timber-

men that evening, you go down to certain place you

will see a mark on there.

Q. Chalk marks are used to designate places of

danger are they not? A. Well, yes.

Q. So that when you come into a place where

these chalk marks have been made, you know then

of the dangers?

A. It depends on what kind of cross marks they

are.

Q. Suppose they are Xs, white cross marks?

A. There are different meanings in them crosses.

There are crosses for gas. If there is a little gas
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in a place there will be a little chalk mark, and if

it shows gas pretty bad there is a cross mark here,

and there is another one; that is what they call a

dead-line. You do not want to cross that dead-line.

Q. These chalk marks put you on notice, that is

the means and method the foreman has of notifying

miners that there is danger, isn't that true?

A. I do not know about that proposition.

Q. You have been working in the mine for ten

years? A. Yes, more than that.

Q. More than that? A. Yes.

Q. Don't you know Mr. Mooney that is the

method and means that the foreman has of notify-

ing miners of danger, his having put chalk marks

on the dangerous place?

A. Why no, not always.

Q. Not always? A. No.

Q. He sometimes does that, doesn't he?

A. Why in case of gas.

Q. Doesn't he do it also in case of dangerous

rocks, or dangerous things of that kind that might

fall and injure miners?

A. That is way out of the roadway somewhere

he will put a chalk mark or two or three, on there.

Q. What for?

A. To notify the timbermen where to go to when
they get there.

Q. I understood you to say that the rock which

fell from the ceiling fell right along side the car?

A. Well it was pretty close to the car, only three
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feet between the car and the high side.

Q. What was the answer?

A. There was only three feet between the car and

the high side, so that when the rock come down it

must be close to the car, one end of the car.

Q. Then how far was it from the car to where the

face was? A. About six feet.

Q. About six feet? A. Yes.

Q. Onto the face? A. Yes.

Q. There was not any track between the face

and the car? A. No.

Q. As I understand it Radonovich was picking

up coal from the bottom or shoveling it up?

A. He had started on the face while I was load-

ing this rock, and after I went off to get the mule,

there had been a little more rock left, and he had

started shoveling it up.

Q. He had started shoveling v?p the rock that had

been left there? A. Yes.

(By a JUROR):
Q. How many men were there working in the

shift, the day shift?

A. I guess there must have been about three

hundred men.

Q. In that one entry?

A. Oh, no, not that one entry. There were only

three men on the day shift.

Q. About how many lineal feet, running length,

did they take out in each shift?

A. That depends on what kind of coal you have
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and how many cars you get Sometimes you get a

piece of coal,

—

Q. In that one particular place at that one par-

ticular time, how many feet did you get?

A. About five feet.

Q. Went about five feet? A. Yes.

Q. Then the day shift had taken out about five

feet? A. Yes.

"Q. Now there has been some mention here of

brushing down, what does that mean?

A. Well it is digging down the rock. If you

are driving a place and the coal is only four feet high

and you want that six feet, you have got to shoot

two feet of rock down ; that is brushing it down, that

is all the same ; shoot it down to make it high enough

to make your roadway high enough.

Q. Do you know what the thickness of the vein

was at that place?

A. Well it was about four and a half.

Q. Then you were taking down about how much

rock? A. Eighteen inches by two feet.

Q. And had the rock been taken down all of it

at this place so as to make it the right height, or

were you still working on it?

A. No, we had not started to brush right there

where we were working yet; we had never started

to brush this at all."

JAMES CHEBOTTE, a witness called for the de-

fendant, being duly sworn testifies as follows

:
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DIRECT EXAMINATION.

(By Mr. QUICK)

:

I am a coal miner and work for the defendant in

its mines at Roslyn. I was working in number 4

mine on the day shift driving entry at the time

Radonovich was injured. I worked on the shift

which alternated with the shift Radonovich worked

on at the same place where he was hurt, and as we

came out of the mine that day we met the night shift

going to work. I had worked driving that same entry

for pretty near three months.

Q. Now was there any examination made of the

working places in the mine between the time the day

shift went off and the night shift went on?

A. Not in the work like that we had that time.

Q. Just state again whether there is any ex-

amination made by the mine foreman or fire boss or

anybody else after the day men go off and before the

night men go on, during that time you are changing?

A. No, there is no men in the entry after we quit

our work ; it would empty that place and no men go

there to examine the place.

CROSS-EXAMINATION.

(By Mr. REYNOLDS)

:

Q. Suppose while you are driving this shaft, this

entry way, the way for the miners to go in and out,

that you should find a dangerous place, that is there

should be a "nigger head" or dangerous rock or any-

thing of that kind, and you were going out and you

should know that other people would be going in
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there, what would you do when you went out and

got up to the shaft?

Mr. QUICK: We object to that as not proper

cross-examination.

(Discussion.)

Objection sustained.

Q. Now in reference to a dangerous place there,

whose duty was it if you know to find it out and re-

port it to the foreman or to the mine owners so that

the timbermen might go and fix it up?

Mr. QUICK: That is objected to for the same

reason.

The COURT : I will overrule the objection.

Mr. QUICK: Exception.

A. If they find a place dangerous to work under

the rock or about rock, if they don't fear to work

under it, put props under it. If they fear to work

under that place, go and have the foreman,

—

The COURT: You are not answering the ques-

tion,—whose duty was it to fix up in the entry, not

in the room or place where you were working, but

in the entry?

A. In the entry?

Q. Yes, in the entry.

A. If there is a dangerous place?

Q. Yes.

A. If there be any dangerous place they don't

let us go near it.

Q. If there be any dangerous place they don't

let you go near it? A. No.
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Q. Who told you not to go near it?

A. The bosses outside or,— (interrupted).

Q. The bosses outside? A. The fire boss.

Q. And you relied upon them didn't you?

A. Yes.

REDIRECT EXAMINATION.

(By Mr. QUICK)

:

Q. What do you mean by that,—^just explain it

to the jury. Suppose you were working there and

you found a piece of a bad roof, what do you do?

A. If you find a piece of bad roof I prop it up

myself for the present time and stay there, and when

I put it up there I let them know, my partners, to

watch the bad piece of rock there, that is all.

Q. You tell your partners, which ones do you

mean? A. Night shift that goes -in.

Q. If you find bad roof then do you watch it until

the night shift comes so as to tell them?

A. Yes.

RECROSS-EXAMINATION.

(By Mr. REYNOLDS)

:

Q. Who are the men that have got to fix that

bad place?

A. Well we have to take it down, in the face of

the rock like that.

Q. In the entry way; who fixes it in the entry

way?

The COURT : That seems to be admitted.

Mr. REYNOLDS : All right, if it is admitted.

Mr. QUICK: If the Court please, right on this
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proposition: Where they find it where they are at

work they have to fix it themselves. That is in the

entry. In taking down bad rock and fixing a bad

fault in the entry if it has to be timbered, then the

timbermen do the timbering. There is a difference

in that.

MARTIN BARTON, a witness called on behalf

of the defendant, and being sworn testifies as fol-

lows:

(Testimony of Martin Barton)

DIRECT EXAMINATION.
(By Mr. QUICK):

I am a coal miner and work for the defendant. I

was working on the day shift driving entry with

Radonovich who worked on the night shift opposite

me at the time he was injured. I worked there the

day he was hurt.

Q. Now when you are working, Mr. Barton, and

driving entry, and find a bad piece of roof, what do

you do? A. On the face?

Q. Yes, at the face or near the face?

A. Well we put prop under it.

Q. What?

A. They set a prop under it if it be in the day
time, and in the night time it is to be taken down.

Q. Whose duty is it to take it down?
A. The night shift.

Q. How long had you worked there driving

entry?



52 Northwestern Improvement Company

(Testimony of Martin Barton.)

A. About three months and a half.

Q. And how long did you work in that mine alto-

gether? A. 12 years.

Q. Now Mr. Barton at the time the day shift

changes and the night shift goes on is there anybody

goes through the mine, any bosses or foreman, for

the purpose of inspecting it during that time, during

the change of the two shifts?

A. No.

Q. How?
A. No man go in there at that time between the

change of the two shifts, the day shift going out and

the night shift coming in, and the fire boss go in in

the morning about one o'clock and two, and examine

all the place.

CROSS-EXAMINATION.
""^

(By Mr. REYNOLDS) :

The fire boss goes in about one o'clock in the morn-

ing to examine for gas and goes through the mine.

If the day shift discovers a bad rock they put a prop

under it and leave it for the night shift to take down

;

that is up at the face where we are working. After

we have completed the tunnel and got by then it is

the duty of the company to look after it and send in

the timber men if the roof gets bad. The miner only

takes care of it while he is working there.

REDIRECT EXAMINATION.
(By Mr. QUICK)

:

What we call the face extends back four to five

feet from the coal. The tunnel had been completed
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where the rock fell from ; that is, it had been dug to

the right heighth and width. It had been brushed

down. There had been no timbering done in this

entry by the company at all. There had been no sets

put in. The rock fell from about four to five feet

from the face.

JOE PICONINI, a witness called for the defend-

ant, and being duly sworn testifies as follows:

(Testimony of Joe Piconini)

DIRECT EXAMINATION.

(By Mr. QUICK)

:

I was working on the day shift with Martin Bar-

ton and worked there the day Radonovich was hurt.

Q. Do you know whether any of the bosses went

through the mine at the time the day crew went off

and before the night crew went on? A. No.

Q. Were you doing any timbering in this entry,

were they putting up any timbers in the entry where

you were working?

A. Put up some posts, some when there was dan-

ger in the face.

Q. How?
A. Put up some posts when there was danger

in the face.

Q. Yes, but did you put up any sets at that

time? A. No.

CROSS-EXAMINATION.

(By Mr. REYNOLDS)

:

Q. Where the work was complete you did not
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have anything to do with that did you, where the

other men had done the work that was past, you

had nothing to do with that at all, just simply up

to the face where you worked in driving the entry.

A. Yes.

Q. That is all ; that is all.

HARRY WHITING, a witness called for the de-

fendant, being duly sworn testifies as follows:

(Testimony of Harry Whiting)

DIRECT EXAMINATION.

(By Mr. QUICK)

:

I work for the Roslyn Fuel Company at Jonesville

now but I worked for the defendant as a miner for

about eleven years. The last five years I worked

for the defendant I was fire boss and I held that

position in number 4 mine at the time Radonovich

was injured. The fire boss went to work in the mine

between one and two o'clock in the morning and

went through the mine and examined every working

place for gas and marked every place he went by

putting the date of the month on the face of the coal

with chalk so that the miner could see I had been

there. It would take until about six o'clock or six

thirty to get through with the work. I would have

to travel possibly about four miles through the mine.

There was no inspection made of the mine between

the time the day shift went off and the night shift

went on in the afternoon.
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CROSS-EXAMINATION.

(By Mr. REYNOLDS) :

It takes about fifteen minutes to go from one

entry to another and they were working eight levels

in that mine at that time. There were two fire

bosses at work there at that time and there were

four timber men working on the night shift and two

or three on the day shift. They would go and timber

the bad places when instructed by the mine foreman

or sometimes the fire boss.

REDIRECT EXAMINATION.

(By Mr. QUICK)

:

They would set these timbers, that is square sets

as we call them, where the entry is of the proper

heighth and width and the roof appears to be bad.

There are some places in the mine where the rock is

softer than others and after it stands a while it

will get to sloughing off or will air slack. Some-

times a pot will fall out of the roof where the roof

appears to be all right. You can not always tell

where one will drop from. If the miner discovers

it in time they generally put a prop under it to hold

it until they can take it down and if it is right bad

and the roof is soft they sometimes put in a per-

manent set of timbers but before they can put in the

permanent set all the loose rock must be cleaned away
in the entry.

RECROSS-EXAMINATION.

(By Mr. REYNOLDS) :

Q. I understood you to say that the men did not
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put up these sets until they got instructions. From

whom would they get those instructions?

A. They would get them from the mine foreman.

Q. Niggerheads and pots are practically the same

thing are they not?

A. Yes, very much the same.

Q. And they are very dangerous are they not?

A. Yes.

Q. And a mine is a very dangerous place to work

anyhow? A. Yes, indeed it is.

Q. And great care has to be taken in reference

to these niggerheads and pots where they occur in

the ceiling? A. Yes.

TONY STANFALL, a witness called on behalf of

defendant, being duly sworn testifies as follows:

(Testimony of Tony Stanfall)

DIRECT EXAMINATION.

(By Mr. QUICK)

:

I worked in mine number 4 altogether about eleven

years, mostly as a timber man, and I was working

as a timber man at the time Radonovich was hurt.

Radonovich was working in entry 13 East and there

had not been any timber work done in that entry.

There was no inspection of the mine by any per-

son between the time the day shift quit and the night

shift commenced work.

CROSS-EXAMINATION.

(By Mr. REYNOLDS)

:

I am in the mine at the time the day shift goes
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off and the night shift goes on, and when there is

no work for the timber man in putting up timber

at dangerous places I work around the entry clean-

ing track so if the pit boss or driver boss finds a bad

place I can send the timber man to fix it.

PETER BAGLEY, called as a witness for the

defendant, being duly sworn testifies as follows:

(Testimony of Peter Bagley)

DIRECT EXAMINATION.

(By Mr. QUICK)

:

I am mine superintendent at the present time for

the defendant, but at the time Radonovich was in-

jured. May 26, 1909, 1 was mine foreman of number

4 mine. I have been with the Northwestern Im-

provement Company about twenty years and have

filled every position from coal miner to superinten-

dent. As mine foreman I went on duty at seven

o'clock in the morning and would stay until about

four in the afternoon. The inspection of the mine

was done every morning by the fire bosses who would

go in after the night shift was through and come out

in time to make their report before the day shift

went in at seven o'clock in the morning. There was

no inspection of the mine by the foreman or any

other person between the time the day shift went

off and the night shift went on. It would take about

six hours for a person to visit the working places in

the entries alone.
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CROSS-EXAMINATION.

(By Mr. REYNOLDS)

:

We were working six or seven entries in mine

number 4 at that time. They were of different

lengths. The 10th west was about a mile and a

quarter long; the 11th about 3000 feet, and the 12th

about 2000 feet long. The 13th east was about 3500

feet long. I have under me the fire boss and driver

boss. They also acted as inspectors of the mine.

REDIRECT EXAMINATION.

(By Mr. QUICK):

There had not been any timbering done in this

entry where Radonovich was injured.

JOHN HEATHCOCK, a witness called for the de-

fendant, being duly sworn testifies as follows:

(Testimony of John Heathcock)

DIRECT EXAMINATION.

(By Mr. QUICK):
I have worked for the defendant in mine number

4 about thirteen or fourteen years. At the time

Radonovich was hurt I was working as a shot lighter.

The shots were fired by the night shift. There were

no shots fired during the time of the day shift. There

was no inspection of the mine between the time the

day shift went off and the night shift went on and

there never has been.

No cross-examination.

Defendant rests.

Case closed.
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Mr. QUICK: Comes now the defendant and

moves the Court to instruct the jury to return a ver-

dict in favor of the defendant for the reason that

the evidence is not sufficient to authorize the sub-

mission of the case to the jury.

The COURT : The motion will be denied and ex-

ception allowed.

During the argument of the case to the jury the

following occurred:

Mr. QUICK: Gentlemen of the Jury, under the

pleadings and evidence in this case and under the

ruling of his Honor when passing on my motion for

a non-suit, which ruling was made in the presence

of the jury, the issue to be determined by you has

been narrowed to one question: That is, did the

defendant company make an inspection of the place

where the deceased was working between the going

off of the day shift and the coming on of the night

shift, and to this question we have directed our evi-

dence.

The COURT : Mr. Quick, I will interrupt you to

say that counsel for plaintiffs have given me a

written instruction which they request and which I

have decided to give to the effect that if the rock fell

from a completed part of the gangway and not from

the working place of the deceased, then the company

would be liable if the injury was caused by its failure

to inspect the place where the rock fell from.

Mr. QUICK : If the Court please, I do not under-

stand that to be within the issues or the evidence of

this case.
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The COURT: I have decided to give this in-

struction and in view of your statement to the jury

I thought it best to inform you now so that you can

argue that question if you like.

INSTRUCTIONS

THEREUPON the Court charges the jury as

follows

:

GENTLEMEN OF THE JURY:

This is an action by the widow and two minor

children of Mike Radonovich to recover damages for

his death, which is alleged to have been caused

through the wrongful act and negligence of this de-

fendant.

The action is based upon negligence on the part of

the defendant, and that negligence must be establish-

ed by proof here before there can be a recovery.

Negligence may be defined to be the failure to do

that which a reasonably prudent man would ordi-

narily do under the same circumstances or condi-

tions, or the failure to do that which a reasonably

prudent man would have done under like circum-

stances and conditions.

The issues in a case are generally gathered from

the pleadings. As so many questions have been

eliminated from this case by the stipulation of coun-

sel, and by the proof and lack of proof, it would tend

to confuse you rather than enlighten you should I

read the pleadings to you. There are but two ques-

tions which I deem it necessary to submit to you.

In the first place it is admitted the defendant here
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owns and operates a coal mine at the town of Roslyn

in this state. It is admitted that the deceased was

in the employ of the defendant company. It is ad-

mitted that he received injuries which resulted in

his death, by a stone falling from the ceiling of an

entry which he was driving.

The two questions, gentlemen of the jury, which

I will submit to you are these : First, the plaintiffs

say that the defendant company took it upon itself

to inspect the entries or working places of this mine

in the afternoon between the time when the day shift

left and the night shift came on. The plaintiffs say

that in this case the defendant company failed to

perform that inspection, and that such failure re-

sulted in the death of the deceased. If you find from

a preponderance of the testimony in this case that the

defendant took upon itself the duty to inspect these

working places between shifts, that it failed to per-

form that duty in this case, and that such failure

resulted in the death of the deceased, you will find

in favor of the plaintiffs.

If on the other hand you find that the defendant

did not take it upon itself to inspect these working

places between shifts, and that it was not customary

to do so, on this branch of the case your verdict must

be in favor of the defendants.

The other question I will submit to you is this:

Assuming that it was not the duty of defendant to

inspect this working place, and that it did not do so,

did this accident happen in the working place of

these men, or did it happen in a completed portion
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of the entry? If it happened in the working place

of the men and it was their duty to inspect the place

for themselves and they failed to perform their duty,

then there can be no recovery in this case. If on

the other hand you find that this accident did not

happen in the working place of the men but hap-

pened in a completed portion of the entry, which was

under the care and supervision of the defendant, and

that the accident happened after a failure on the part

of the company to properly inspect that portion of

the mine, then there can be a recovery here.

These are the only two issues which I deem it

necessary to submit to you.

If you find for the plaintiffs it will be incumbent

upon you to assess the amount of their recovery.

That amount must be fixed in dollars and cents, but

it must be compensatory only. The law allows noth-

ing for solace or for punishment. In the language

of our own Supreme Court the Court will instruct

you that, while you should not allow the plaintiffs

anything for the mere loss of the society of the de-

ceased, yet you have a right to take into considera-

tion not only his earning capacity but also the care

and attention which such a man would give to his

wife and children, and also the loss of his advice and

training as a husband and father, which they have

suffered by his death. It other words, the plaintiffs

are entitled to be compensated for the substantial and

material benefits which they would have received

from the deceased if he had lived, which they have

lost by reason of his death. That includes whatever



vs. Mike Radonovich et al. 63

support they would have received from him, and the

net earnings which he would have earned, and ulti-

mately applied to their benefit, and the loss of his

care, training and advice as a husband and father,

so far as these have been disclosed by the testimony.

As I stated to you in the beginning, the burden

of proof is upon the plaintiffs here to establish the

charge of negligence which I have presented to you,

by a preponderance of the testimony. If they have

failed in this, then your verdict must be in favor of

the defendant. If they have established that negli-

gence, then your verdict will be the other way.

The defendant here has interposed the defense of

assumption of risk. I charge you as a matter of law

that every servant who enters the employment of a

master assumes all the ordinary risks incident to

his employment, and if he is injured from one of those

risks he cannot recover for that injury, nor can his

widow and children in the event of his death. It is

for you to say from all the facts and circumstances

whether there was negligence here, or whether it

was one of those misfortunes which ordinarily care-

ful men cannot guard against.

You, gentlemen of the jury, are the sole judges

of the facts of this case. The law you will accept

from the Court. In arriving at your verdict you will

carefully consider and compare the testimony. You
will observe the demeanor of the witnesses upon the

stand. You will observe their interest in the result

of your verdict, if any such interest has been shown

;

their knowledge of the facts in relation to which they
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testified; their intelligence or lack of intelligence;

their bias and prejudice, or absence of either of these

qualities, and all the facts and circumstances given

in evidence, or surrounding the parties at the trial.

I further charge you gentlemen that the men

working on the day shift and the night shift were

fellow-servants, and that the defendant company was

not responsible for the negligence of any of these

men.

Gentlemen, I have not given any of the instruc-

tions requested, but I have endeavored to cover them

by the general charge.

Mr. QUICK: I believe your Honor has covered

them quite generally, but with one exception. I will

call your attention to the charge we have requested

that even though the jury should find that the de-

fendant company had established the custom of in-

specting the mine between the going off of the day

shift and the coming on of the night shift, yet it

would not be liable to the plaintiffs in this case un-

less they further find that such a reasonable inspec-

tion would have revealed the condition and cause

them to have acted otherwise.

The COURT : I will so charge the jury, I think I

charged that in effect when I said the failure to in-

spect was the direct and proximate cause of the death

of the deceased.

Mr. QUICK: I was afraid the jury would not

understand it that way.

Mr. BALLINGER : In charging the jury concern-

ing the assumption of risk, your Honor did not state
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to them,—though I presume it would be implied by

your instructions,—that a workman does not assume

any risk which is created by the negligence of the

master.

The COURT : I said the ordinary risks incident

to the employment, and of course that does not in-

clude the negligence of the master.

If you find for the plaintiff, gentlemen of the jury,

you will fill in the amount of your verdict in the blank

form which I submit to you. In case you find for the

defendant it is only necessary for your foreman to

sign the verdict. All 12 of your members must agree

on a verdict, whatever it may be.

Mr. QUICK: If the Court please, I spoke to Mr.

Ballinger about exceptions. There is one exception

which I desire to take. It goes more to the form than

the substance of this charge, in which your Honor

charges the jury that if the defendant had established

the custom of examination of the mine, and inspec-

tion of the mine between the going off of the day

shift and the coming on of the night shift, they should

then find in favor of the plaintiffs. The effect of

this to my mind, and I am afraid to the mind of the

jury, is that the mere failure to make the inspec-

tion, if they had established the custom, would

justify the jury in returning a verdict in favor of

the plaintiffs.

The COURT : I think I covered that fully.

Mr. QUICK: I think probably you did later, but

I want to save the exception for the purpose of the

record.
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Mr. BALLINGER: I am not clear in my mind

as to whether the requested instructions which I re-

quested are all substantially given, though it may be,

but in order to save the point I now tender an excep-

tion to the failure of the Court to give instruction

number one requested by us; a like exception to

failure to give instruction number 2 ; a like exception

to failure of the Court to give instruction number

three requested by the plaintiffs.

Mr. QUICK: The defendant would like to save

an exception to the failure to give the instructions

as requested by the defendant. And also except to

the instruction as to the accident occurring

in a completed part of the entry as not within the

issues.

The COURT : The exceptions will be allowed.

THEREUPON the jury retires at 3 o'clock P. M.

to deliberate upon their verdict.

THEREAFTER, and at five o'clock P. M. the

jury returned to the jury box, and the jury is called

and all answer present.

Counsel for the defendant being present, and

counsel for the plaintiffs being absent.

The COURT: (To the jury)

Gentlemen of the jury, I understand you want fur-

ther instructions.

A JUROR: The jury would like to have read

Your Honor's instructions relative to the defend-

ant's responsibility in the case of completed work.

The COURT : The instruction I gave on that

point was this, if you find from the testimony in the
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case that the defendant did not undertake to inspect

the working place of these men where the work was

not completed, it was under no obligation to do so,

and if this injury resulted in the working place, that

is where the men were working, there can be no

recovery in the absence of the obligation on the part

of the defendant to inspect, which I have referred

to. The duty of the defendant, however, would ex-

ist to make proper inspection in places other than

the working place, that is where the entry was com-

pleted.

A JUROR : What is that last?

The COURT : Where the entry or tunnel or what-

ever their construction was, was completed, and the

question for you is whether or not this injury hap-

pened in the working place of the men, that is at the

point where they were working, or in some part of

the entry which had already been completed, and

which the men were under no obligation to look out

for. It was their duty to inspect the working place

themselves.

A JUROR : In other words, if the work was com-

pleted the liability is with the company?

The COURT : Yes, if it was completed and they

were working on beyond there, but if the injury hap-

pened in the working place,— (interrupted).

A JUROR: Now would you have the testimony

read as to whether this rock was within a com-

pleted portion of the gang-way or not?

The COURT: It would be very difficult to read

that portion of the testimony, because it crops out
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in the testimony of different witnesses.

A JUROR : What is the testimony of the super-

intendent to that effect.

The COURT: I think I am within the testimony

when I say that the testimony of the different wit-

nesses showed that the rock dropped from six to ten

feet from the face of the entry where they quit work.

A JUROR : And that had been accepted as com-

pleted work?

The COURT : No, I would not so state.

A JUROR: (Juror Spinning) That was the point

in question that the gentlemen asked about, on that

proposition.

JUROR RAY: No, whether the superintendent

did not testify the work was completed.

JUROR SPINNING : On this point the jury was

confused.

The COURT : Whether the superintendent testi-

fied to that?

JUROR RAY : Yes, whether he testified so. I

thought the stenographer could read it.

The COURT : I do not recall any such testimony

on the part of the superintendent, and even if wit-

nesses did so testify that might be their mere con-

clusion from the evidence. You must determine

from all the testimony whether or not that part of

the tunnel was completed, and whether or not the

workmen had passed on beyond it, or whether it was
part of their working place at the time.

In view of the statement,—that there is a ques-

tion whether or not this is in the charge of negli-
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gence or not, I think I will give a special interroga-

tory to the jury, so as to save that question for final

determination.

In addition to your general verdict, gentlemen of

the jury, I submit this interrogatory to you; "did

the defendant company take it upon itself to inspect

the entries where the men were working between

the time when the day shift quit and the time when

the night shift commenced work, and was it cus-

tomary for the defendant to do so." You will ans-

wer that question yes or no, in conjunction with your

general verdict. You may now retire.

(Jury retires.)

Mr. QUICK : If the Court please, I desire to save

an exception to the instruction that if the rock fell

from a completed place in the entry that the defend-

ant would be liable, for the reason that the same is

not within the issues of the case, but is opposed to

the issues, for the reason that the plaintiffs allege

in their complaint as their ground of negligence that

the rock fell from the working place of the deceased

and that it was the custom of the defendant to in-

spect this working place, and it is not alleged that

the place had been completed and accepted by the

company, and for that reason there was no duty of

the company to maintain it in good condition.

The COURT: From your statement I think it

is very doubtful whether it was in the issues in the

case or not, and if the interrogatory is answered in

your favor you will probably be entitled to judgment

on that interrogatory.
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Verdict

The jury afterwards returned into Court their

verdict in favor of the plaintiffs and assesses the

amount of their recovery in the sum of $10,000.00.

Special Verdict

The jury also returned into Court with their

general verdict the following special finding sub-

mitted to them by the Court

:

"Did the defendant company take it upon itself to

inspect the entrys where the men were working be-

tween the time when the day shift quit and the time

when the night shift commenced work, and was it

customary for the defendant to do so?

No.

FRANK R. SPINNING, Foreman.'*

Now in the furtherance of justice and that right

may be done, the defendant presents the foregoing

as its bill of exceptions in this cause and prays that

the same may be settled, allowed, signed and certified

by the Judge, as provided by law, and filed as a bill

of exceptions.

GEO. T. REID,

J. W. QUICK, and

L. B. da PONTE,
Attorneys for Defendant.

Service of the within Bill of Exceptions is hereby

admitted this 14th day of November, A. D. 1911.

OWENS & FINCK, and

REYNOLDS, BALLINGER & HUTSON,
Attorneys for Plaintiffs.
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(Endorsed)

:

"FILED

U. S. CIRCUIT COURT
Western District of Washington

NOV 13 1911

JAMES C. DRAKE, Clerk.

By ALBERT P. CLOSE, Deputy."-

Acceptance of Service of Bill of Exceptions

We hereby acknowledge service of the Bill of Ex-

ceptions in the above entitled cause by receipt of a

copy thereof this 15 day of November, 1911.

OWENS & FINCK, and

REYNOLDS, BALLINGER & HUTSON,

Attorneys for Plaintiffs.

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT
Western District of Washington

NOV 16 1911

JAMES C. DRAKE, Clerk.

By ALBERT P. CLOSE, Deputy."

Order Settling Bill of Exceptions

Now on this 5th day of November, 1911, the above

cause coming on for hearing on the application of

the defendant to settle the Bill of Exceptions in said

cause, defendant appearing by J. W. Quick, its at-

torney, and the plaintiffs appearing by Reynolds,
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Ballinger & Hutson, their attorneys, and it appear-

ing to the Court that the defendant's proposed Bill

of Exceptions was duly served on the attorneys for

the plaintiffs within the time provided by law, and

that no amendments have been suggested thereto

and that counsel for plaintiffs have no amendments

to propose, and that both parties consent to the sign-

ing and settling of the same, and that the time for

settling said Bill of Exceptions has not expired ; and

it further appearing to the Court that said Bill of

Exceptions contains all the material facts occur-

ring in the trial of said cause, together with the ex-

ceptions thereto, and all the material matters and

things occurring upon the trial, except the exhibits

introduced in evidence, which are hereby made a part

of said Bill of Exceptions and the Clerk of this

Court is hereby ordered and instructed to attach the

same thereto;

Thereupon, upon motion of J. W. Quick, Esquire,

attorney for defendant, it is hereby

ORDERED that said proposed Bill of Exceptions

be and the same is hereby settled as a true Bill of

Exceptions in said cause, and that the same is here-

by certified accordingly by the undersigned Judge

of this Court who presided at the trial of said cause,

as a true, full and correct Bill of Exceptions, and the

Clerk of this Court is hereby ordered to file the same

as a record in said cause and transmit the same to

the Honorable Circuit Court of Appeals for the

Ninth Circuit.

FRANK H. RUDKIN, Judge.
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(Endorsed)

:

'TILED

U. S. CIRCUIT COURT

Western District of Washington

DEC 5 1911

JAMES C. DRAKE, Clerk.

By ALBERT P. CLOSE, Deputy."

Assignments of Error

Comes now the defendant, the Northwestern Im-

provement Company, and files the following Assign-

ments of Error upon which it will rely upon its prose-

cution of its Writ of Error in the above entitled mat-

ter in the United States Circuit Court of Appeals

for the Ninth Circuit for relief from the judgment

rendered in said cause.

I.

The Honorable Court erred in overruling the mo-

tion of defendant for a non-suit made at the close

of the evidence of the plaintiffs.

II.

The Honorable Court erred in overruling the mo-

tion of the defendant to instruct the jury to return

a verdict in favor of the defendant at the close of

all the evidence in the case.

III.

The Honorable Court erred in instructing the

jury as follows:

''The other question I will submit to you is this:

Assuming that it was not the duty of defendant to
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inspect this working place, and that it did not do

so, did this accident happen in the working place of

these men, or did it happen in a completed portion

of the entry? If it happened in the working place of

the men and it was their duty to inspect the place

for themselves and they failed to perform their duty,

then there can be no recovery in this case. If on

the other hand you find that this accident did not

happen in the working place of the men but happened

in a completed portion of the entry ,which was under

the care and supervision of the defendant, and that

the accident happened after a failure on the part of

the company to promptly inspect that portion of

the mine, then there can be a recovery here."

And again as follows:

"The instruction I gave on that point was this,

if you find from the testimony in the case that the

defendant did not undertake to inspect the working

place of these men where the work was not com-

pleted, it was under no obligation to do so, and if

this injury resulted in the working place, that is

where the men were working, there can be no re-

covery in the absence of the obligation on the part

of the defendant to inspect, which I have referred

to. The duty of the defendant, however, would

exist to make proper inspection in places other than

the working place, that is where the entry was com-

pleted."

For the reason that part of the instructions re-

ferring to duty of the defendant in places other than

the working place of the deceased was not within
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the issues of the case and was, therefore, improper

and prejudicial to the defendant.

IV.

That the Honorable Circuit Court erred in over-

ruling the motion of the defendant for judgment

nothwithstanding the verdict.

WHEREFORE, defendant, plaintiff in error,

prays that the judgment of the Honorable Circuit

Court of the United States for the Western District

of Washington, Western Division, be reversed and

that such directions be given that full force and ef-

ficiency may inure to the defendant by reason of its

defense to said cause.

GEO. T. REID,

J. W. QUICK, and

L. B. DA PONTE,

Attorneys for Defendant.

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT

Western District of Washington

DEC 5 1911.

JAMES C. DRAKE, Clerk."

(Acceptance of service.)

Petition for Writ of Error

The defendant, the Northwestern Improvement

Company, feeling itself aggrieved by the verdict of

the jury and the judgment entered thereon in the

above entitled cause, comes now by its attorneys and
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petitions this Honorable Court for an order allowing

it to prosecute a writ of error to the Honorable

United States Circuit Court of Appeals for the

Ninth Circuit, under and according to the laws of

the United States in that behalf made and provided,

and also that an order be made fixing the amount

of security which the defendant shall give and fur-

nish upon said writ of error and that the judgment

heretofore rendered be superseded and stayed, pend-

ing the determination of said cause in the Honorable

Circuit Court of Appeals.

GEO. T. REID,

J. W. QUICK, and

L. B. DA PONTE,

Attorneys for Defendant.

(Endorsed)

:

^TILED
U. S. CIRCUIT COURT

Western District of Washington

DEC 5 1911

JAMES C. DRAKE, Clerk."

Order Allowing Writ of Error

Upon motion of J. W. Quick, attorney for the

above named defendant, and upon filing a petition

for a writ of error and assignment of errors as re-

quired by law, it is hereby

ORDERED, that a writ of error be and is hereby

allowed to have reviewed in the Honorable United

States Circuit Court of Appeals for the Ninth Cir-
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cuit the judgment entered herein ; and it is further

ordered that the amount of bond on said writ of

error is hereby fixed at the sum of TWELVE
THOUSAND and No/100 Dollars to be given by the

defendant, and on the giving of said bond the judg-

ment heretofore rendered will be superseded pending

the hearing of said cause in the Honorable Circuit

Court of Appeals.

IN WITNESS WHEREOF, the above order is

granted and allowed, this 5th day of December, 1911.

FRANK H. RUDKIN,
Judge.

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT
Western District of Washington

DEC 5 1911

JAMES C. DRAKE, Clerk."

Bond on Writ of Error

KNOW ALL MEN BY THESE PRESENTS:

That we. Northwestern Improvement Company,

a corporation, as principal, and National Surety

Company, a corporation organized under the laws

of the State of New York and authorized to transact

the business of surety in the State of Washington,

as surety, are held and firmly bound unto the plain-

tiffs in the above action in the sum of Twelve Thous-

and Dollars ($12,000.00), for which sum well and

truly to be paid to said plaintiffs, their executors,
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administrators and assigns we bind ourselves, our

and each of our successors and assigns, jointly and

severally, firmly by these presents.

Sealed with our seals and dated this 6th day of

December, A. D. 1911.

The condition of this obligation is such that where-

as the above named defendant. Northwestern Im-

provement Company, a corporation, has sued out a

writ of error to the United States Circuit Court of

Appeals, for the Ninth Circuit, to reverse the judg-

ment in the above entitled cause by the Circuit Court

of the United States for the Western District of

Washington, Western Division, and whereas, the

said Northwestern Improvement Company desires to

supersede said judgment and stay the issuance of

execution thereon pending the determination of said

cause in the said United States Circuit Court of Ap-

peals, for the Ninth Circuit;

NOW, THEREFORE, the condition of this obli-

gation is such that if the above named Northwestern

Improvement Company, a corporation, shall prose-

cute said writ of error to effect and answer all costs

and damages awarded against it, if it shall fail to

make good its plea, then this obligation shall be void

;

otherwise the Court may enter summary judgment

against said Northwestern Improvement Company

and said surety for the amount of such costs and

damages awarded against said Northwestern Im-
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provement Company and this obligation to remain

in full force and effect.

NORTHWESTERN IMPROVEMENT COMPANY,

(Seal.)
ByGEO.T.REID,

Its Attorney.

NATIONAL SURETY COMPANY.

By W. H. OPIE,

Attorney in Fact.

Approved this 6 day of December, 1911.

FRANK H. RUDKIN,
Judge.

(Endorsed)

:

*TILED

U. S. CIRCUIT COURT

Western District of Washington

DEC 6 1911

JAMES C. DRAKE, Clerk."

Copy of Writ of Error

UNITED STATES OF AMERICA,

THE PRESIDENT OF THE UNITED STATES

OF AMERICA, TO THE HONORABLE THE

JUDGES OF THE CIRCUIT COURT OF THE

UNITED STATES, FOR THE WESTERN DIS-

TRICT OF WASHINGTON, WESTERN DIVI-

SION.—GREETINGS.

Because in the record and proceedings, as also in

the rendition of the judgment of a plea which is m

the said Circuit Court before you, or some of you.
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between the Northwestern Improvement Company,

a corporation, plaintiff in error, and Mike Radono-

vich, and George Radonovich, by Milica Radonovich,

their guardian ad litem, and Milica Radonovich, de-

fendants in error, a manifest error hath happened

to the damage of the said plaintiff in error, as by its

answer appears, and we being willing that error,

if any hath happened should be duly corrected and

full and speedy justice done to the parties afore-

said in this behalf, do command you, under your

seal, distinctly and openly, you send the records and

proceedings aforesaid, with all things concerning

the same to the United States Circuit Court of Ap-

peals for the Ninth Circuit, together with this writ

so that you have the same at San Francisco, Cali-

fornia, in said Circuit on thirty days from the date

of this writ, in the said Circuit Court of Appeals,

that the record and proceedings aforesaid, being in-

spected, the said Circuit Court of Appeals may cause

further to be done therein to correct that error, what

of right and according to law and custom of the

United States ought to be done.

WITNESS THE HONORABLE EDWARD
DOUGLASS WHITE, Chief Justice of the United

States, this 6th day of December, A. D. 1911, to-

gether with the seal of said Court.

JAMES C. DRAKE,

Clerk of the Circuit Court of the United States for

the Western District of Washington.

(Endorsed)

:
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'TILED

U. S. CIRCUIT COURT

Western District of Washington

DEC 6 1911

JAMES C. DRAKE, Clerk."

Citation

THE UNITED STATES OF AMERICA,

THE PRESIDENT OF THE UNITED STATES

OF AMERICA, TO MIKE RADONOVICH, and

GEORGE RADONOVICH, by MILICIA RA-

DONOVICH, their Guardian ad litem, and

MILICA RADONOVICH, Defendants in error.—

GREETINGS.

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Appeals

for the Ninth Circuit, at the Court room of said

Court, in the City of San Francisco, and State of

California, within thirty days from the date of this

Citation, pursuant to writ of error filed in the

Clerk's office of the Circuit Court of the United States

for the Western District of Washington, Western

Division, wherein, Northwestern Improvement Com-

pany, a corporation, is plaintiff in error, and Mike

Radonovich, and George Radonovich by Milica Ra-

donovich, their Guardian ad litem, and Milica Ra-

donovich, are defendants in error, to show cause,

if any there be, why the judgment in the said writ

of error mentioned should not be corrected and
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speedy justice done to the parties in that behalf.

WITNESS THE HONORABLE EDWARD
DOUGLASS WHITE, Chief Justice of the United

States, and the seal of said Court, this 6th day of

December, A. D. 1911.

(Seal.)

FRANK H. RUDKIN,

Judge of the United States District Court for the

Western District of Washington, presiding in Cir-

cuit Court of the United States, for the Western

District of Washington.

(Endorsed)

:

"FILED
U. S. (JIRCUIT COURT

Western District of Washington

DEC 6 1911

JAMES C. DRAKE, Clerk."

Service of the within Citation admitted this 7th.

day of December, A. D. 1911.

REYNOLDS, BALLINGER & HUTSON,

By CHAS. T. HUTSON.
Attorneys for the Defendant in Error.

Certificate

UNITED STATES OF AMERICA, WESTERN
DISTRICT OF WASHINGTON.—ss.

I, JAMES C. DRAKE, Clerk of the United States

Circuit Court for the Western District of Washing-

ton, do hereby certify that the foregoing papers are

a true and correct copy of the record and proceedings
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in the case of MIKE RADONOVICH, et al., vs.

NORTHWESTERN IMPROVEMENT COMPANY,

No. 1G28, as the same remain on file and of record

in my office.

I further certify that I hereto attach and herewith

transmit the original Citation and Writ of Error

issued in this cause.

I further certify that the cost of preparing and

certifying the foregoing record to be the sum of

$114.85, which sum has been received by me

from attorneys for plaintiff in error.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of this said Court at the

City of Tacoma, in said District, this 22nd day of

December, A. D. 1911.

// Clerk.
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UNie States Circuit Court

Of Appeals

FOR THE NINTH CIRCUIT

Northwestern Improvement Com-

pany, a corporation,

Plaintiff in Error,

vs.

Mike Radonovich and George Radon-

oviCH, by MiLicA Radonovich, their

guardian ad litem, and Milica Rad-

onovich,

Defendants in Error.

No. 2097.

BRIEF OF PLAINTIFF IN ERROR

GEO. T. REID,

J. W. QUICK,
L. B. DA PONTE,

Attorneys for Plaintiff in Error.

Room 17, N. P. Headquarters Bldg., Tacoma, Wash-

ington.

Xh» Bell Presi, Frinten.





IN THB

United States QRCinT Court

Of Appeals

FOR THE NINTH CIRCUIT

NOKTHWESTEEN ImPEOVEMENT COM-

PANY, a corporation,

Plaintiff in Error,

vs.

Mike Radonovich and Geoege Radon-

oviCH, by MiLicA Radonovich, their

guardian ad litem, and Miuca Rad-

ONOVICH,

Defendants in Error.

No. 2097.

BRIEF OF PLAINTIFF IN ERROR

STATEMENT OF THE CASE.

The defendants in error are the widow and minor

children of Mike Radonovich, who was employed as a

miner in a coal mine belonging to the plaintiff in error



at the town of Roslyn, in the state of Washington, and,

while working in said mine on the 26th day of May,

1909, received certain fatal injuries.

For convenience the defendants in error will here-

inafter be referred to as plaintiffs, and plaintiff in error

as defendant.

The deceased at the time he was injured was engaged

in that class of work known as driving entry, on which

work there are two shifts of men. One shift goes to

work at 7 o'clock in the morning and quits at 3:30

in the afternoon, and is called the day shift. The other

shift goes to work at 3:30 in the afternoon and quits

at 11 at night, and is called the night shift. Each

shift is composed of three miners, and these shifts alter-

nate so that the miners who work on the day shift one

week will work on the night shift the next week. The

miners working on the night shift do the digging and

blasting and knock down the coal and rock, which is

taken out of the mine by the day shift. The company

pays the miners by the ton for the amount of coal and

rock taken out, and the work is carried on in this way

so that each miner will receive his pro rata amount.

The miners working on the night shift assemble at the

entrance of the mine for the purpose of going to work

at 3:30 o'clock p. m., and those working on the day

shift quit their places of work in time to reach the bot-

tom of the shaft at that time ; so, as the night shift are

being let down in one cage, the day shift are being

taken out in the other cage, one cage going down and

the other up at the same time. There were about 30O



men working on the day shift and about 50 on the

night shift, so that the men of one shift frequently met

those of the other at the bottom of the shaft.

The deceased at the time he was injured was work-

ing on the night shift with George Mooney and Radovich

Knezevich. The members of the day shift were James

Chebotte, Martin Barton and Joe Piconini.

At the time deceased was injured the night shift

had been at their place of work about half an hour,

and the deceased was shoveling up some loose rock from

the floor of the entry and loading it onto a car, when

a piece of rock fell from the roof of the entry, strik-

ing him, inflicting fatal injuries.

The plaintiffs in their complaint allege as the only

grounds of negligence that it was the custom of the

foreman of the mine to examine the working places of

the miners on the conclusion of the work of the day

shift for the purpose of discovering any danger from

falling rock or caving of the mine, and if any such

dangers existed to notify the miners working on the night

shift thereof, and that the defendant failed and neglected

to make such examination of the working place of the

deceased during the time between the going off of the

day shift and the coming on of the night shift; and

further that the defendant failed and neglected to fur-

nish the deceased "timbers for use as props, or other

props, either at said working place or at the entrance

thereto," and by reason of such failure the deceased

''and his said co-laborers were not able to prop up and

secure said roof so as to prevent it caving in."



The first ground of negligence is set forth in para-

graph IV. of the amended complaint, as follows

:

''That on and prior to May 26th, 1909, defendant

employed in its said mine two crews or shifts of men.

The day shift, so-called, was made up of miners under

the charge of a foreman employed by defendant, and

said day shift was engaged in loading, cleaning up and

removing the coal blasted down in said mine, and in

propping up the workings in said mine to prevent the

same from caving in ; that on the conclusion of the work

of said day shift it was the duty and custom of said

foreman to examine the various ivorhing places of said

mine to see if there was any danger of the caving of

the same, and upon the discovery of any danger it was
bis duty and custom to report such danger to the men
of the night shift; that said men of said night shift

were drillers, whose duty it was to drill into the faces

of various workings in said mine, insert explosives there-

in and blast down coal from said faces to be loaded

and removed by the day shift; that it was not their

duty to prop up any portions of said workings, but

that when said foreman reported to said night shift

any dangers of the caving in of any part of said mine
it was his duty and custom to furnish said night shift

with sufficient number of timbers for use as props, and
of said night shift to prop up said dangerous portions

of said workings, for which said work they were paid
extra by defendant ; and it was not the duty of the said

night shift to make examination and search for any
such dangers, but that by the custom of said mine said

examination was made by said foreman of the day shift

after said day shift ceased work and before the night

shift commenced ivork; and the members of said night

shift relied upon said examination by said foreman, and
his report to them of any dangers existing in said mine
to safeguard them from any such dangers." (Record,

pp. 4-5.)

In paragraph V. it is alleged ''that in the progress

of the work of mining at said place there had been left



in the roof thereof, about ten or twelve feet from the

face of the workings, a large rock, or 'nigger-head,' a

part of said roof; that the roof of said entrance, and

said rock, at the time when said Mike Eadonovich, senior,

and his co-laborers went to work at said place, were not

in any manner propped up or secured to prevent its

caving in, and by reason of the presence of said rock

the same was in a dangerous condition and said rock

was apt to cave in and fall to the floor of said working

place."

In paragraph VII. it is alleged that the foreman

''wholly failed, after the said day shift had concluded

its work, or at any other time, or at all, to examine

said working place * * * and no other servant or

agent of defendant did on said day make any examina-

tion of said roof, or of said working place, to ascertain

if the same was safe, and no other agent or servant of

defendant warned or informed said Mike Eadonovich,

senior, or any other member of said night shift, of said

dangers; and that defendant wholly failed reasonably

and properly to inspect said ivorking place and said

roof to ascertain if the same was safe."

In paragraph VIII. it is alleged that the said de-

ceased, having no knowledge or notice of the dangerous

condition, went under said overhanging rock, and that

''almost immediately after he so ivent beneath &aid rock,

and while he was so engaged in his duty," the rock fell

by reason "of its not being propped up," inflicting in-

juries upon said Eadonovich from which he died.
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The second ground of negligence is set forth in para-

graph VI. of the amended complaint, as follows

:

"That by reason of said dangerous condition of said

roof the same required to be propped up, and if it had

been propped up it would have been safe and the acci-

dent hereinafter described would not have happened;

but that defendant negligently failed to furnish timbers

for use as props, or other props, either at said working

place or at the entrance thereto; and that at the time

of the happening of the accident there were no timbers

for use as props, or other props, either in said ivorking

place or at the entrance thereto, and said Mike Radono-
vich, senior, and his said co-laborers were not able to

prop up and secure said roof so as to prevent its caving

in." (Record, p. 7.)

The defendant in its answer to the amended com-

plaint of the plaintiffs denied the allegations of negli-

gence and set forth as affirmative defenses:

First: That the deceased was an experienced mine,

and familiar with performing the work at which he was

engaged, and assumed the risk of injury

;

Second: That it was the duty of the deceased and

his co-laborers to properly brace the roof of his work-

ing place by placing props thereunder, and that his neg-

ligence in neglecting to do so contributed to his injury

;

Third: That certain rules had been promulgated,

printed and posted by the defendant, as required by

the laws of the State of Washington, and that the de-

ceased failed and neglected to comply with these rules,

and his failure in that respect contributed to cause the

injury;



Fourth: The defendant, in its fourth affirmative de-

fence, set forth the defence of fellow servant.
'

'
(Record,

pp. 12-15, inclusive.)

These affirmative defences were denied in the reply

filed by the plaintiffs. (Record, pp. 16-17.)

For the purpose of sustaining the issues, the plain-

tiffs' evidence was briefly as follows:

Louis Gorich testified that the miners put up their

own props when working in a room, but when working

in the entry no props are used, and "if there is a bad

place in the entry the foreman sends timber men, who

put up heavy timbers. This is done by setting heavy

posts at each side of the entry with cap pieces on top

of them, extending across the entry, for the purpose of

holding the roof. Sometimes the foreman will order the

miners who are digging the entry to put up these tim-

bers, but when they are put up by the miners they are

paid extra for doing so. The props which are used in

the room are much smaller than the timbers which are

used in the entry. There are no timbers placed in the

entry except where there is a bad place in the roof."

"A 'nigger-head' is a different kind of rock which

is sometimes found in the roof. They are hard and black

and sometimes slump off or fall out, so that when the

men go to work they take a pick and pick the roof to

see if the rock is liable to fall, for sometimes they are

liable to fall down so quick the man don't know when

it will fall. Sometimes it will stay and cave down.

Q. When you are working in your mine do you

pay any attention to the roof at all?
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A. Sure. I got to pay attention to the roof." (Eec-

ord, pp. 24-25.)

This witness also described the digging of the entry.

"The entries are driven eight feet wide and about six

feet high, and the rooms are run off at right angles from

the entry."

Sam Davis, a witness for plaintiffs, testified that it

was the duty of the mine foreman to examine the roof

of the entry to discover if there was any danger. "He

was supposed to make the examination twice every day,

once before the day shift went on and again before the

night shift went on, and if he found any bad places in

the roof he would make a chalk mark on it, and when

the miner saw that chalk mark he would know they did

not allow him in there before the bad rock was taken

down." (Record, p. 27.)

Radovich Kenezevich, who was working with Radono-

vich at the time of the accident, testified: "We were

working on the night shift, and we went down the shaft

at 3:30 13. m., and would have to work until 11 that

night. "We were working in entry 13, East. We were

mining the coal and rock for the day shift to take out."

That the first thing they did on arriving at their work-

ing place, they "started to cleaning their room, and

they saw the roof. The roof looked safe and they started

to shovel coal what the day shift left." That they had

worked about half an hour when a rock fell "from the

roof, between eight and twelve feet from the face," and

struck Radonovich, who "was cleaning some rock from

the floor and throwing it into the car. These cars are
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run on a track which is laid in the entry, and the rails

are about eight feet long, and we were cleaning up the

rock which the day shift had left to make room to put

down another rail between the end of the track and the

face of the entry, and the rock fell between the end of

the track and the face."

On cross-examination he testified that the foreman

was in his office at the top of the mine when they went

to work, and that it took them about fifteen minutes to

walk from the bottom of the shaft to their working place.

"When we got to our working place we all three looked

at the roof, and it looked all right. '

' Also that *

' the day

shift had left about a car load of loose rock laying in

the entry and we had to get this out of the way by load-

ing it into a car and taking it out before we begun dig-

ging. At the time the rock fell I was standing up close

to the face and Radonovich was between me and the

car and was standing close to the car and was shovel-

ling the loose rock into the car, and the car was between

ten and fourteen feet back from the face of the entry. '

'

The plaintiffs introduced no evidence to sustain their

allegation that the defendant had failed and neglected

to furnish timbers for use as props, as set forth in para-

graph VI. of their amended complaint.

At the close of the plaintiffs' evidence, the defendant

challenged the sufficiency of the evidence by a motion

for a non-suit, which was denied, the court holding that

"there is testimony to show that the company took it

upon itself to inspect the working places as every crew

went off and before another crew went on work, and if



12

it did and the deceased was killed through its failure in

that regard, the company would be responsible."

The defendant thereupon introduced its evidence, to

the following effect:

George Mooney testified that he had worked as a

coal miner for the defendant for about ten years and

was working with Eadonovich at the time of the injury,

and that they had been working together in the same

crew for probably five or six months. After describing

how the work is carried on by the two shifts working

together, the night shift knocking down the coal and

rock and the day shift taking it out, he then testified

:

** There is no examination by the foreman, fire bosses
or any other persons between the time the day shift

goes off and the night shift goes on. When the night

shift goes to work, the first thing we do is to look around
the roof and see how it looks, and if it looks bad any-
where we take a pick and sound it, and if it sounds all

right we go ahead with our work.

Q. Do you depend on anybody else making your ex-

amination for you, on the night shift, of the roof I

A. No.

Q. When you went there on the afternoon that Ead-
onovich was hurt, what was the first thing you did?

A. Well, we went in that evening, into the place,

and looked around. An empty car was setting there and
we looked around the roof. It was the same as it had
been for a couple of months; the roof was not nothing
unusual, but we sounded it and it sounded all right and
looked all right, so that we went ahead on the work.
I told my partners, 'You folks can go ahead there and
get the coal ready and I will go ahead and load this

car' with the loose rock that was lying there, and after
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I got the car loaded I went and got the mnle which we

used to pnll the car out, and I came back with the mule

and stooped down to hook the mule to the car when

I heard Radonovich holler. The rock had dropped right

out of the roof." And that while he had been loading

this loose rock into the car he was working ^^de^ the

same rock that fell on Radonovich. (Record, pp. 39-40.)

James Chebotte, a miner who was working on the

day shift at the same place, testified that there was no

examination made of the working places in the mine

between the time the day shift went off and the night

shift went on, and that he had been working in that same

entry for "pretty near three months." (Record, p. 48.)

Martin Barton, another member of the day shift

working with Radonovich, and who worked there the

day he was hurt, testified that no inspection of the mine

is made during the change of the two shifts. There was

other evidence on behalf of the defendant to the same

effect.

At the close of all the evidence in the case, the defen-

dant moved the court to instruct the jury to return a

verdict in its favor, which motion was denied and an ex-

ception allowed. (Record, p. 59.)

The case was thereupon argued to the jury by counsel

for the respective parties, and during the argument of

counsel for the defendant, and after counsel had stated

to the jury that under the pleadings and evidence, and

under the ruling of His Honor when passing on the mo-

tion for a non-suit, there was but one issue to be deter-

mined, and that was whether the defendant company

should make an inspection of the place where the deceased
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was working between the going off of the day shift and

the coming on of the night shift. The trial court inter-

rupted counsel for the purpose of stating that it had de-

cided to give a written instruction which had been handed

up to the court by counsel for the plaintiffs, to the effect

that, if the rock fell from a completed part of the entry

and not from the working place of the deceased, the

company would be liable if the injury was caused by its

failure to inspect the place where the rock fell from."

(Record, p. 59.)

After the jury had been instructed by the court, the

jury retired at 3 o'clock p. m. to deliberate on their

verdict, and thereafter at 5 o 'clock p. m. the jury returned

for additional instructions, when certain proceedings took

place, as fully shown in the record, pp. 66-69', inclusive.

The honorable court, after hearing the questions asked

by the jurors, of its own motion submitted to the jury

and instructed them to answer and return with their

general verdict the following interrogatory

:

''Did the defendant company take it upon itself to

inspect the entries where the men were working between
the time when the day shift quit and the time when the

night shift commenced work, and was it customary for

the defendant to do so?" (Record, p. 69.)

The jury thereafter returned into court its verdict

in favor of the plaintiffs in the sum of $10,000. 00', and at

the same time answered the interrogatory submitted by

the court in the negative. (Record, p. 70.)

Thereafter the defendant in due time filed its motion

for judgment non obstante veredicto, for the reason that
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the evidence was not sufficient to sustain the verdict, and

for the further reason that the defendant was entitled to

judgment in its favor on the special finding of the jury

(Record, p. 18), which motion was by the court denied

and the defendant allowed an exception.

ASSIGNMENTS OF ERROR.

I.

The honorable court erred in overruling the motion

of defendant for a non-suit, made at the close of the

evidence of the plaintiffs.

II.

The honorable court erred in overruling the motion

of the defendant to instruct the jury to return a verdict

in favor of the defendant at the close of all the evidence

in the case.

III.

The honorable court erred in instructing the jury as

follows

:

-The other question I will submit to you is this:

Assuming that it was not the duty of defendant to m-

spect this working place, and that it did not do «o, did

this accident happen in the workmg place of tlie^e men

or did it happen in a completed portion of the entry? It

U happened in the working place of the men and it

was their duty to inspect the place for themselves and

Tey Med to'^perform^ their duty, then there can be no

recovery in this case. If, on the other hand you find

that this accident did not happen in the workmg pia^e

of the men, but happened in a completed portion of the

entry which was under the care and supervision of the
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defendant, and that the accident happened after a failure

on the part of the company to promptly inspect that por-

tion of the mine, then there can be no recovery here."

And again, as follows:

''The instruction I gave on that point was this: If

you find from the testimony in the case that the defen-

dant did not undertake to inspect the working place of

these men where the work was not completed, it was
under no obligation to do so, and if this injury resulted

in the working place, that is, where the men were work-

ing, there can be no recovery in the absence of the obli-

gation on the part of the defendant to inspect, which I

have referred to. The duty of the defendant, however,

would exist to make proper inspection in places other

than the working place, that is, where the entry was
completed. '

'

For the reason that part of the instructions referring

to duty of the defendant in places other than the work-

ing place of the deceased was not within the issues of

the case and was, therefore, improper and prejudicial

to the defendant.

IV.

That the honorable court erred in overruling the mo-

tion of the defendant for judgment notwithstanding the

verdict.

ARGUMENT AND AUTHORITIES.

Assignments of Error I., II. and IV. all relate to

the sufficiency of the evidence to sustain the verdict and

judgment, and we will, therefore, discuss them together.

The evidence of the plaintiffs, outside of describing

the place where and manner in which the accident oc-
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ciirred, was confined entirely to the support of their

allegation of negligence that the defendant failed and

neglected to perform its customary duty of inspecting

the working place of the deceased and his co-employes

during the few minutes intervening between the time the

day shift quit work and the night shift commenced.

No evidence was introduced to sustain the allegation

of plaintiffs that the defendant had failed and neglected

to furnish timbers to use as props. In fact, the evidence

all shows that no props are used in an entry, except

when the miners engaged in the work of driving entry

find a dangerous piece of overhanging rock they place

a prop under it to sustain it temporarily until such time

as such rock can be taken down.

It was shown that the entry which the deceased and

his co-employes were digging was eight feet wide and

six feet high. The vein of coal at this point was from

four to five feet in thickness, and in order to give the

entry the proper height it was necessary to take down

from above the coal rock to a thickness of from one to

two feet. This coal and rock was taken down by the

tiiree men working on the night shift and it was then

removed from the mine by the three men working on

the day shift.

When the day shift quit work on the day of the acci-

dent they had left in the entry about a car load of loose

rock, which it was necessary for the night shift to re-

move. For the purpose of removing the coal and rock

a track was constructed along the entry on which cars

were operated, and this track extended to within about
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ten feet of the face of the entry, and a car had been

left standing on this track by the day shift. The loose

rock which was left by the day shift was between the

end of the track and the face, and the deceased at the

time he was injured was engaged in shoveling this loose

rock onto the car, as described by plaintiffs ' witness Rad-

ovich Knezevich, who was working with the deceased.

''The day shift had left abont a car load of loose

rock laying in the entry, and we had to get this out of

the way by loading it onto a car and taking it out before

we begun digging. At the time the rock fell I was stand-

ing up close to the face and Radonovich was between me
and the car and was standing close to the car, and was
shoveling the loose rock into the car, and the car was
between ten and fourteen feet back from the face of the

entry." (Record, p. 36.)

In digging and blasting down the coal and rock at

the face of the entry, the loose coal and rock would neces-

sarily scatter out over the entry a distance of eight or

ten feet back from the face, so there can be no question

but that the space covered by this loose coal and rock

was the '^working place" of the miners, as alleged in the

amended complaint. It was so considered by counsel fo^

plaintiffs when they drafted their amended complaint

and on the introduction of their evidence in chief. It

was so considered by the trial court, as shown by the

following proceedings at the close of the plaintiffs ' case

:

''MR. QUICK: Defendant moves the court to grant
a non-suit, for the reason that under the evidence the

facts are not sufficient to take the case to the jury.

(Discussion.)

THE COURT : In this kind of case, the case should
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go to the jury. If this place was rendered unsafe by
the work performed by the deceased himself or his im-

mediate companions, there is no question but what the

rule you contend for would apply, but there is testimony

tc show that the company took it upon itself to inspect

the working place as every crew went oif and before an-

other crew went on work, and if it did, and the deceased

was killed through its failure in that regard, the com-

pany would be responsible. The motion will be denied

and exception allowed.

MR. QUICK: As I understand from the court, that

is the only question, as to whether or not it was the

custom to make these inspections between these two
shifts, and it failed to do it.

THE COURT: And failed to do it." (Record,

pp. 36-37.)

Under the ruling of the court there was left to be

determined by the jury only the one question: Was it

customary for the defendant to inspect the mine be-

tween the going off and coming on of the two shifts'?

And to the determination of this question the defendant

directed its evidence. It will be observed from the rec-

ord that the defendant offered no evidence to sustain its

affirmative defenses. The court of its own motion sub-

mitted a special finding, which was answered in the

negative and returned by the jury, as follows:

"Did the defendant company take it upon itself to

inspect the entrys where the men were working between

the time when the day shift quit and the time when the

night shift commenced work, and was it customary for

the defendant to do so?

No.

Frank R. Spinning, Foreman."

Record, p. 70.
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On this finding of the jury, which found the only-

issue of fact in favor of the defendant, the defendant

was entitled to judgment in its favor, and the court

erred in denying the motion of the defendant for judg-

ment non obstante veredicto.

ASSIGNMENT NO. III.

The court erred in instructing the jury as set forth

in Assignment No. III., to the effect that if the rock

which fell on the deceased fell from a completed portion

of the entry the defendant would be liable, for the

reasons

:

First : That this instruction was contrary to the issues.

Second: It was not justified by the evidence.

We have heretofore shown that it was alleged in the

amended complaint that the rock fell from the roof of

the working place of the deceased "while he was en-

gaged in his duty." It was nowhere alleged in the

amended complaint that the rock fell from a completed

portion of the entry, and for that reason it was the duty

of the defendant to inspect and keep safe such com-

pleted part of the entrj\ It is plain that such an allega-

tion would have presented a different issue from the one

which was presented and tried in this action.

The evidence also shows that the loose rock in the

working place of the deceased had been left there by

the day shift. The day shift must therefore necessarily

have been working under this rock that fell. When the

night shift went on their first work was to remove the
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rock which the day shift had not completed removing.

Knezevich testified that ''the day shift had left about

a car load of loose rock laying in the entry, and we

had to get this out of the way by loading it into a car

and taking it out before we begun digging." (Eecord,

p. 36.)

George Mooney, the other miner working with the

deceased, testified that when they went to work there

was ''an empty car sitting there," and that he began

loading the car with the loose rock, and that while he

was doing so he was working "under the same rock that

fell on Radonovich," and that this loose rock was be-

tween the car and the face of the entry." (Record,

pp. 39-40.)

Knezevich testified that "when we got to our work-

ing places we all three looked at the roof and it looked

all right." (Record, p. 35.)

Mooney testified that "when the night shift goes to

work the first thing we do is to look around the roof

and see how it looks, and if it looks bad anywhere we

take a pick and sound it, and if it sounds all right we

go ahead with our work.

Q. Do you depend on anybody else making your

examination for you, on the night shift, of the roof?

A. No.

Q. When you went there on the afternoon that Rad-
onovich was hurt, what was the first thing you did?

A. Well, we went in that evening, into the place,

and looked around. An empty car was setting there and
we looked around the roof. It was the same as it had
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been for a couple of months, the roof was not nothing

unusual, but we sounded it and it sounded all right and

looked all right, so that we went ahead on the work."

(Record, p. 39.)

It therefore appears that this roof was inspected by

all three members of the night shift before they began

work. These men were all experienced miners. Mooney

had worked in the mine for about ten years and had

been working "together in the same crew for probably

five or six months." "Radonovich was an experienced

miner and had worked there for about three or four

years at least." (Record, pp. 37-38.) Knezevich had

''worked in Mine No. 4 at Roslyn over four years."

(Record, p. 33.) If this roof looked safe to these men,

as it evidently did to the three men working on the day

shift, all of whom were experienced miners, then they

were fully advised as to the condition of the roof, and

their inspection of it was shown to be as full and com-

plete as if it had been inspected by any other person.

It was fully shown that no timbering is done in an

entry except at places where the rock is soft, or there

is what is called a "fault" in the roof, and that no

timbering had been done in this entry. Mooney testi-

fied, "where there is a bad place in the entry, timbers

are used, and these are put up by the company men,

or if the miners put them up they get paid extra for

it. The timbering in the entryway is done by setting

heavy timbers on end at each side of the entry and

putting a cross-piece on top of them against the roof

for the purpose of holding the roof." (Record, p. 41.)
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Martin Barton testified, "there had been no timber-

ing done in this entry by the company at all. There

had been no sets put in. The rock fell from about four

or five feet from the face." (Record, p. 53.)

Henry Whiting testified:

"There are some places in the mine where the rock

is softer than others, and after it stands a while it

will get to sloughing off or will air-slack. Sometimes
pot will fall out of the roof where the roof appears

to be all right. You can not always tell where one

will drop from. If the miners discover it in time they

generally put a prop under it to hold it until they can

take it down, and if it is right bad and the roof is soft

they sometimes put in a permanent set of timbers, but

before they can put in the permanent set all the loose

rock must be cleaned aivay in the entry." (Record, p. 55.)

Tony Stanfall testified that he had worked about

eleven years in this mine, "and I was working as a

timberman at the time Radonovich was hurt. Radono-

vich was working in entry 13, East, and there had not

been any timber work done in that entry." (Record,

p. 56.)

Peter Baglej^ the mine superintendent, testified that

entry No. 13, East, was about 3,500 feet long, and that

there had not been any timbering done in this entry.

(Record, p. 58.)

It therefore appears that this entry had been driven

a distance of about 3,500 feet through the coal and

rock without the necessity of putting in any timbers to

sustain the roof; that the roof at the place where the

deceased was injured was examined by the deceased
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and two other experienced miners within thirty minutes

prior to the accident and by them considered safe; that

sometimes a ''nigger-head" or "pot" will fall out of

the roof where it appears to be all right, and also that

before timbers, such as are used in the entry, can be

put in, "all the loose rock must be cleared away in the

entry. '

'

The colloquy carried on between the jury and the

court, as fully set forth in the record, pages 66 to 69,

inclusive, when the jury returned for further instruc-

tions, shows plainly that the jury must have based their

verdict on the theory that the accident did not occur

in the working place of the deceased, although the court

told them, "if this injury resulted in the working place,

that is, where the men were working, there can be no

recovery in the absence of the obligation on the part

of the defendant to inspect, which I have referred to."

If the accident did not occur in the working place, how

can it be accounted for that the deceased was at work

at the time of the accident, and working where it was

necessary for him to work and where his co-laborer,

Mooney, had been working only a few minutes before,

and where the day shift had been working up to the

time of the change in the shifts at 3:30' p. m?

The trial of this case was begun on the 13th day of

September, 1911, and just before the beginning of the

trial the plaintiffs served and filed in said cause their

amended complaint, in which it was fully set forth that

the accident occurred in the ivorUng place of the de-

ceased. It is shown by the record that this was the
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second trial of this case, and the amended complaint

was drawn after the first trial and after counsel for

plaintiffs was fully advised of the facts and therefore

knew that the accident occurred in the working place

of the deceased and while he was engaged at work.

This instruction was therefore highly prejudicial to

the defendant, as it presented an issue outside of and

opposed to the issues presented by the amended com-

plaint, and outside of the issues tried by the jury.

The rule of law governing this case is stated in the

case of Finlayson vs. Utica Mining Co., 67 Fed. 507,

which is a leading authority and has been cited with

approval a great many times by the federal and state

courts, and the facts in that case are quite analagous

to the case at bar.

We also call attention to the case of Smith vs. Hecla

Mining Co., 38 Wash. 454, which is also similar to the

case at bar, and in the very lengthy opinion in this

case the decisions of other courts are set forth and

quoted from at length.

The rock fell from the roof of the entry, and the

entry at this place was about six feet high, so the rock

was close to the heads of the miners when they were

standing up, and so near their eyes when they looked

at the roof that they could not help but see all there

was to see and know all there was to know. That they

did look and examine the roof is admitted by both the

men who were working with the deceased, and the roof
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looked safe to them. They sounded it in the customary

way and it sounded safe. What more could be done?

We respectfully insist that the judgment should be

set aside for the errors hereinbefore set forth.

Eespectfully submitted,

GEO. T. EEID,

J. W. QUICK,

L. B. DA PONTE,

Attorneys for Plaintiff in Error.

Boom 17, N. P. Headquarters Bldg., Tacoma, Wash-

ington.
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STATEMENT OF THE CASE.

Plaintifif in error has inadvertently overlooked the

rule that on appeal defendants in error are entitled to

all the evidence and inferences therefrom which go to

substantiate their theory of the case and has fallen into



the pardonable and usual habit of stating the facts from

its viewpoint. Instead of calling attention to the many

instances of stating controverted facts from its point of

view and overlooking our side of the controversy, we

will give a complete statement of the facts as we deem

them to be.

The plaintiffs below, defendants in error here, are

the widow and two minor children of Mike Radonovich

Sr., deceased. Mike Radonovich Sr., deceased, was an

able-bodied man of the age of 33 years and was an af-

fectionate husband and a tender and indulgent parent.

On page 32 of the Transcript of Record is the fol-

lowing: Mr. Quick: 'Tt is admitted that the deceased

was 33 years old at the time of his death, in good health

and able to earn $4.00 a day, and that he left surviving

him the widow and children mentioned in the com-

plaint."

On May 26, 1909, the plaintiff, Mike Radonovich

Sr., was one of three drillers in the employ of the de-

fendant company. The three men were working on the

face driving "entry-way." The "entry-way" is the pas-

sageway through which the men go to and from their

places of work. The "entry-way" corresponds exactly

to the hallways in our modern buildings. The rooms off

the hallway of a building correspond with the "rooms"

of the men.



It was the duty of the men to take care of the roof

in the rooms ; that of the company, to take care of the

roof of the entry-way (Tr., p. 23), except a portion for

about 3 or 4 feet immediately in front of the face, which

was cared for by the miners themselves. (Tr., p. 27.)

It was the duty of the mine foreman to inspect the

roof of the entry to see if it was safe. (Tr., p. 23.)

"Nigger-heads" are large rocks that sometimes ap-

pear in the roof of the entry-way. It requires consider-

able experience and ability to determine the danger from

"nigger-heads." The foreman is supposed to have this

experience.

"I know a little about the rocks called 'nigger-

heads,' but not many of the miners are able to tell

whether there is danger of a 'nigger-head' falling or

not. The foreman is supposed to know that." (Tr., p.

23.)

"When a miner is working in the entry it is his

duty to put up the timbers when he is working at the

face, but when he has left it about four feet then it is

the company's business, that is the mine foreman's busi-

ness. The miner looks after the roof of the entry for

about four feet back from the face where he is digging
coal and then the company looks after the rest of the

entry." (Tr., p. 27.)

"If the day shift discovers a bad rock they put a
prop under it and leave it for the night shift to take

down; that is up at the face where zve are zvorking;

after we have completed the tunnel and got by then it

is the duty of the company to look after it and send in

timber men if the roof gets bad. The miner only takes

care of it while he is working there." (Tr., p. 52.)

By the face is meant the portion of the entry-way

that is being extended. Referring again to a building,

the end of the hall would be the face.



Q. "A 'nigger-head' is a rock that is up in the

roof that is hard and it is different from the other sand

rock, isn't it?

A. Yes, certainly. It is lots different. Harder to

dig out.

Q. Is it enough different you can see it?

A. Certainly I can see it.

Q. Certainly you can?

A. Yes. I could not tell as much about a 'nigger-

head' as Jim Ash could. (Jim Ash was the foreman.)

He knows how rocks stand up. If foreman tell me to

watch out then I watch out if it is close to the face, but

after I have passed three or four feet I don't watch out.

I never put a prop or a post under a 'nigger-head,' no-

body does this in the entry and nobody takes them dozvn

unless the foreman says so. When we knock the coal

and rock down at the face of the entry we haul it out."

(Tr., pp. 31-32.)

A great deal of care must be taken when "nigger-

heads" occur. They are very dangerous. (Tr., p. 56.)

The "nigger-head" was visible and could have been

seen by the foreman had he inspected the entry-way.

It was admitted by Mr. Quick that there were no

chalk marks or any other marks made to show the dan-

gerous place in the entry-way. (Tr., p. 34.)

"The place where the rock fell from was completed

at the time we went to work on the night shift and the

entry there was as high and wide as it was to be made."
(Tr., p. 36.)

Plaintiff in error complains of failure to allege that

the entry-way was completed and yet endeavored to show

by its first witness that the place where the men were

working had not been brushed down.



Q. "And had the rock been taken down, all of it,

at this place so as to make it the right height, or were
you still working on it?

A. No, we had not started to brush right there

where we were working yet; we had never started to

brush this at all." (Tr., p. 47.)

Its own witness, Barton, contradicts this, and on

re-direct testified as follows:

"The tunnel had been completed where the rock fell

from; that is, it had been dug to the right height and
width. It had been brushed down. There had been no
timbering done in this entry by the company at all."

(Tr., p. 53.)

"There was no inspection of the mine by any per-

son between the time the day shift quit and the night

shift commenced work." (Tr., p. 56.)

The superintendent, who was foreman when the

accident happened, testified substantially that the in-

spection in this mine was done by fire bosses and not by

the foreman (Tr., p. 57) ; according to the fire boss it

was the duty of the fire bosses to inspect for gas (Tr., p.

54).

"The fire boss went to work in the mine between
1 and 2 o'clock in the morning and went through the

mine and examined every working place for gas and
marked every place he went by putting the date of the

month on the face of the coal with chalk so that the

miner could see I had been there. It would take until

about 6 o'clock or 6:30 to get through with the work.
I would have to travel possibly about four miles through
the mine. There was no inspection made of the mine
between the time the day shift went off and the night

shift went on in the afternoon." (Tr., p. 54.)

The only other inspection of any kind provided in



this mine except that described above, so far as the tes-

timony of plaintiff in error shows, occurs in the testi-

mony of Peter Bagley, the foreman, who testified as

follows

:

"I have under me the fire boss and driver boss.

They also acted as inspectors of the mine." (Tr., p. 58.)

On the 26th day of May, 1909, while Radonovich

was at work under a portion of the entry-way which

had been completed and which it was the duty of the

foreman of the mine to inspect, a "nigger-head" fell

upon and killed him.

The "nigger-head" which fell and which killed him

fell from the completed portion of the entryway. (Tr.,

pp. 36, 53.)

A "nigger-head" is a dangerous (Tr,, p. 56) visible

(Tr., p. 30) rock which sometimes occurs in the roof of

the entry-way. The ordinary miner has not sufficient

skill to determine the danger of the fall of a "nigger-

head," but the foreman is supposed to possess such

knowledge and skill. Sam Davis, one of plaintiff's wit-

nesses, testified as follows

:

"I know a little about a 'nigger-head,' and I know

they sometimes slip and fall, but the mine foreman can

tell about it." (Tr., p. 28; see also Tr., pp. 31, 32.)

"The fire boss would have to travel possibly about
4 miles through the mine. The fire boss went to work
in the mine between 1 and 2 o'clock in the morning and
went through the mine and examined every working
place for gas." The jury found that the defendant com-



pany did not take it upon itself to inspect the entries

where the men were working between the time when

the day shift went off and the time when the night shift

commenced work and that it was not the custom for the

defendant to do so. This finding of the jury is consist-

ent with our contention that no "proper" inspection was

made at any time. In addition to this the foreman

stated (Tr., p. 57) that the inspection of the mine was

done every morning by the fire boss, who would go in

after the night shift was through and come out in time

to make his report before the day shift went to work

at 7 o'clock in the morning, but the fire boss testified

that his inspection zvas for gas (Tr., p. 54). It is not

controverted that the foreman alone was supposed to

have the skill to determine the danger of a "nigger-

head." So it must be a conceded fact in this case that

no inspection was made in this mine by a foreman, or

any other qualified person, to ascertain whether or not

the "nigger-head" in the completed portion of the entry-

way through which the miners were required to go to

and from their work was safe or dangerous.

It was admitted by the defendant company that the

duty of keeping the completed portion of the entry-way

reasonably safe was one imposed upon the company and

for which they were responsible. And they further ad-

mitted that no one had authority to put in a timber with-

out express direction to that effect. (See Tr., p. 27.)
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It is therefore our contention:

That the entry-way was dangerous by reason of

having a visible "nigger-head," the danger from which

a foreman could by inspection detect and protect the

miners from such danger.

That neither the foreman, nor any other person

acting for the defendant company, who was shown to be

qualified, made any inspection at any time to ascertain

such danger.

It is true defendant in error contended that the

custom was for the foreman to inspect between shifts,

but the plaintiff in error affimatively proved that the

foreman did not perform this obvious duty at that par-

ticular time or at all. Had he performed this duty

Radonovich would have been warned of the danger.

That a "nigger-head" is a visible rock in the roof

of the entry-way, which is taken down or left as the

foreman from his inspection and judgment directs, and

is such a danger as the experience of an ordinary miner

can not detect but which the foreman can detect.

That Radonovich was not informed of the danger

from this "nigger-head," nor was it such a danger as he

was supposed to know or guard against.

That the place where the rock fell was twelve feet

from the face and that portion of the entry must have

been completed for at least two days, so that the fore-

man had ample time for inspection.



Witness Mooney testified that the day shift dug

five feet each day. (Tr., p. 47.)

iQ. "In that one particular place at that one par-

ticular time how many feet did you get?

A. About five feet. (Tr., p. 47.)

"It is done this way for the reason that we are paid

for the amount of coal and rock taken out and the night

shift knocks down the coal and rock and the day shift

takes it out." (Tr., p. 38.)

Two days back would be ten feet and this rock was

twelve feet back^-taking, as we have a right to do on

this appeal, the most favorable testimony to the defend-

ant in error. (Tr., p. 34.)

That the plaintiff in error assumed the duty of in-

specting the completed portion of the entry-way and

keeping it safe. (Tr., p. 27.)

That any cause for which Ravonovich or any fel-

low servant might be responsible, is eliminated by the as-

sumption by the company of responsibility for the condi-

tion of the roof in the completed portions of the entry-

way.

That the cause of the falling "nigger-head" and the

death of Radonovich was the failure of inspection and of

warning and a failure by the plaintiff in error to prop

up or remove this rock, for which«BwiWllft«liikwas liable.

ARGUMENT AND AUTHORITIES.

This case was tried twice. The first trial was be-

fore Judge Donworth (Tr., p. 2>7) ; the second trial be-
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fore Judge Rudkin. On each occasion two questions

were submitted to the jury.

First: Was it the custom of the defendant com-

pany to inspect the entry-way between the time when

the day shift left and the night shift came on ? The evi-

dence and finding of the jury showed that no inspection

of the entry-way for "nigger-heads" or danger other

than gas was made at this or any other time, so on this

branch of the case there was a failure of proof, there be-

ing no inspection at all.

Second: Did the accident happen "in a completed

portion of the entry-way which was under the care and

supervision of the defendant * * * after a failure

on the part of the company to properly inspect that por-

tion of the mine?" It will be seen that learned counsel

for plaintiff in error has both in the "transcript of rec-

ord" (Tr., p. 74) and in his brief (p. 16) inadvertently

inserted the word "promptly" in lieu of the word "prop-

erly." The trial judge used the word "properly" in his

instruction. (Tr., p. 62.) Plaintifif in error excepted

to this instruction, but in his assignment of error, instead

of stating the instruction as it was given, inadvertently

inserts the word "promptly" in lieu of the word "proper-

ly." The change can make very little difiference, for the

word "properly" would include the word "promptly," as

a "proper" inspection would of necessity be a prompt in-

spection. The verdict of the jury is based upon this sec-
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ond question. The accident happened in a completed

portion of the entry-way after a failure on the part of

plaintiff in error to properly inspect that portion of the

mine.

This verdict is sustained by the evidence which

shows that no foreman or other qualified person made

an inspection ; that, using the exact language of the wit-

nesses : ''The foreman is supposed to have this experi-

ence." "The foreman is supposed to know that." "I

could not tell as much about a 'nigger-head' as Jim Ash

(foreman) could. He knows how rocks stand up."

"Nobody takes them (nigger-heads) down unless the

foreman says so." "The mine foreman can tell about

it" ("nigger-head"). This testimony was admitted

without objection and stands uncontroverted. So the

evidence clearly sustains the second question, even with-

out resorting to inference.

But plaintiff in error complains that the second

question submitted to the jury is not within the issues

as set forth by the pleadings.

Plaintifif in error files three assignments of error.

The first, the denial of the motion for non-suit, was

waived by proceeding with the trial after the motion was

overruled.

American Smelting & Refining Co. v. Karapa,

173 Fed. 607.

The second is based upon the denial of the motion
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for a directed verdict and is in the nature of a demurrer

to the evidence.

The third is based upon giving an instruction to

the jury which needs no discussion. We will treat the

second and third assignments under one head.

Judge Brawley, in Des Moines Life Assn. v. Crim,

134 Fed. 348, announced the rule by which such motion

is considered:

"The practice of demurring to evidence, although

of ancient origin, is now little availed of. It prevails

in the state of West Virginia, where this case was tried.

Barton's Law Practice states the principle that governs
in the state of Virginia, and, so far as we have examined
cases in other states where the same practice is recog-

nized, it is a correct statement of the rule. On page
222 he says

:

'Tn ascertaining the facts proved directly or by in-

ference, we must not be unmindful of the effect of a

demurrer to evidence. By it the demurrant allows full

credit to the evidence of the demuree, and admits all the

facts directly proved by, or that a jury might fairly

infer from, the evidence; and in determining the facts

inferable inferences most favorable to the demuree will

be made in cases in which there is a grave doubt which
of two or more inferences shall be deduced. In such
cases it would not be sufficient that the mind of the

court should incline to the inference favorable to the

demurrant to justify it in making that inference the

ground of his judgment. Unless there be a decided pre-

ponderance of probability or reason against the infer-

ence that might be made in favor of the demuree, such
inference ought to be made. The demurrer withdraws
from the jury, the proper triers of facts, the considera-

tion of the evidence by which they are to be ascertained

;

and the party whose evidence is thus withdrawn from
its proper forum is entitled to have it most beningly in-
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terpreted by the substitute. He ought to have all the

benefit that might have resulted from a decision of the

case by the proper forum. If the facts of the case de-

pend upon circumstancial evidence, or inferences from
facts or circumstances in proof, the verdict of a jury

ascertaining these facts would not be set aside merely
because the court might have made inferences differ-

ent from those made by the jury. To justify the grant

of a new trial when it depends on the correctness of the

decision between different inferences to be drawn from
the evidence, it would not suffice that, in a doubtful case,

the court would have made a different inference. The
preponderance of argument or probability in favor of

this dift'erent inference should be manifest. When the

question is whether or no a fact ought to be taken as

established by the evidence, either directly or inferen-

tially, in favor of the demurrer, I do not know a juster

test than would be furnished by the inquiry, would the

court set aside the verdict had the jury on the evidence

found the fact? If the verdict so finding the fact would
not be set aside, it ought to be considered as established

by the evidence demurred to."

Again Circuit Court Judge Lurton in Rockford v.

Penn. Co., 174 Fed. 82, says:

"Counsel say that it follows that the averment of

the plaintiff's petition and the testimony of the plaintiff

himself that he was struck while operating the switch

is necessarily untrue and incredible. It was the duty of

the trial judge, and also the duty of this court, when his

action is assigned as error, to give the plaintiff the bene-

fit of every fair inference which might reasonably be

drawn from the evidence by the jury, when guided by
sound processes of reasoning and applicable principles

of law. Now it is said the pleading estops the plaintiff

by, in substance and meaning, charging that the move-
ment of the engine which struck him occurred while he

was operating the switch." Judge Lurton then pro-

ceeds to reconcile the pleading and proof.
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In the cast at bar, however, as has been cited here-

in, testimony was introduced by the defendant in error,

without objection, and plaintiff in error also introduced

testimony on the question: "Did the accident happen

in a completed part of the entry-way?" (Tr., p. 47),

("Tr., p. 53"), and on the question of inspection plain-

tiff in error submitted testimony that the only inspec-

tion of this mine was by the fire boss and driver boss.

Plaintiff in error was not surprised, or unprepared to

meet this issue, as he met it at the former trial and at-

tempted to meet it here. His attention was also called

to our claim of lack of inspection of the entry-way and

of the dangerous "nigger-heads" by the pleadings. In

paragraph V (Tr., p. 6), we allege the existence of the

"nigger-head," that the "nigger-head" was in the roof

of the entrance ; that it was dangerous ; that the danger

was not "open, obvious or apparent to Radonovich"

;

that it could have been ascertained by the foreman by

reasonable and proper inspection; that the foreman did

not make examination of said roof and ascertain the

danger and that no notice of danger was given Radono-

vich.

In paragraph VII we alleged that the foreman

failed "at any time or at all, to examine said working

place ; that he wholly failed to notify said Mike Radono-

vich, Sr., that said roof was dangerous and that defend-

ant wholly failed reasonably and properly to inspect *

* * * said roof * * * * and warn said Mike Radonovich."
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In paragraph V we locate the "nigger-head" at

about ten or twelve feet from the face. Is plaintiff in

error to be permitted to say that they did not know that

twelve feet from the face in their own mine was in a

completed part of the entry?

We submit that our pleadings sufficiently tender

the issue even if plaintiff in error had not waived any

objection he might have had, by failing to object to our

testimony and by introducing testimony on the issue

himself. Our natural source of information, Radono-

vich, was dead. Are we required to be exact in de-

scribing conditions in plaintiff's mine of which they

have exclusive control?

The first intimation that counsel for plaintiff in

error complains of a variance, occurs in the opening of

his argument to the jury. He is then promptly cor-

rected by the court. (Tr., p. 59.) At no time did coun-

sel object to our testimony and he offered testimony

himself upon the issue. It is emphatically settled by

the U. S. Supreme Court and the various Federal courts

that if counsel permits testimony to be introduced with-

out objection to an issue not disclosed by the pleadings,

he cannot afterward complain if the jury base a verdict

upon such testimony. In Standard Oil Co. v. Brozvn,

218 U. S., p. 84, the court said:

"It made no objection to the testimony of the plain-

tiff. It replied to it by testimony of like kind. It did
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not indicate in what way the proof varied from the

pleadings nor move for a continuance."

In Nashua Savings Bank v. Anglo-American Co.,

189 U. S., p. 231, is the following:

"In Roberts v. Graham, 6 Wall, p. 578, we held

that variance between the allegation and proof must be

taken when the evidence is offered, and if such evidence

be sufficient to support the verdict the defect in the dec-

laration is cured." While we claim the issue was prop-

erly tendered by the pleadings, and that plaintiff in error

was not surprised or deceived in any way, still the fol-

lowing cases meet plaintiff's objection even if the plead-

ings did not in exact words disclose such an issue.

Roberts v. Graham, 6 Wall, 578.

Standard Oil Co. v. Brown, 218 U. S., 84.

Preiss v. Zitt, 148 Fed., 617.

Long Pole Lumber Co. v. Gross, 180 Fed., 5.

Nashua Savings Bank v. Anglo-American Co.,

189 U. S., 231.

It is contended that there is no evidence upon which

to base the verdict in this case.

We will concede that the proof of an injury is not

in itself proof of negligence. Facts and circumstances

must be established which directly establish negligence

or from which the jury have the right to infer negli-

gence. In this case there are three answers to plaintiff

in error's contention.
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First: There is ample direct evidence to establish

negligence in failing to provide defendant in error a safe

place in which to work.

Second : Facts and circumstances were established

from which a reasonable mind must draw the inference

of negligence.

Third: Plaintiff in error having assumed com-

plete and exclusive responsibility for the condition of

the roof of the completed portions of the entry-way, and

having thus eliminated the possibility of negligence on

the part of Radonovich or his fellow servants, have made

the rule res ipsa Loquitur applicable.

1. SAFE PLACE TO WORK.

It is a well established rule of both Federal and

State courts that the master must furnish the servant

with a reasonably safe place in which to work.

Where a master provides the way to and from the

place where the servant is required to work, and volun-

tarily assumes the duty of keeping it reasonably safe, to

permit the way to become dangerous is negligence inde-

pendent of the proof of any other fact. In this case the

master permitted a visible "nigger-head" to be in the

roof of the "way" provided for the servant to go to and

form his place of work. A "nigger-head" has been de-

scribed by the testimony to be a "great rock" which is

sometimes dangerous and sometimes not so dangerous

and which sometimes requires to be propped. "Nigger-
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heads" will sometimes remain in the roof without props;

sometimes they will not. To say that the master has

furnished the servant a safe way to his work when he is

required to pass under a "nigger-head" that may or

may not fall is bordering on the absurd. The same rule

applies to the way provided for the servant to go to and

from his work as applies to the place where he is re-

quired to work. Learned counsel fail to distinguish be-

tween "the way" to the place of work and the "place to

work." By direct testimony it was established that

the rock fell from the completed portion of the entry-

way. This was the ''roof of the way" to and from the

miners' "place of work."

The condition above described is established by

direct evidence not depending upon an inference. Plain-

tiff in error has failed to offer any excuse for the condi-

tion. It has not shown that it made any adequate or

proper inspection and that such inspection failed to dis-

close the dangerous condition. It has not shown that

the condition was the result of some unavoidable cause

for which it was not responsible. It has admitted that

neither defendant in error, nor his fellow-servants are

responsible for the condition. Plaintiff in error seems

to contend that we must prove not only that through its

negligence the place was unsafe, but also we must give

the reasons why it was unsafe, and further, the reasons

why they did not remedy the condition, and what they
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did or failed to do after its assurances to us of its re-

sponsibility for the condition. It is our answer to this

argument that all that the law requires is the ultimate

facts. If we sue a man on a debt it is incumbent on us

to prove that the debt has not been paid. We are not re-

quired to go farther and show why the defendant has

not paid the debt; that he has been ill; that his crop

failed; that the frosts destroyed his grain, or any of the

many excuses that might be advanced for his failure to

have the money with which to liquidate our claim. We

have established in this case that the place under which

defendant in error was required to go was dangerous

;

that it was such a danger as the foreman, or someone

shown to have equal experience and ability, could have

discovered by a proper inspection, etc. It is not mcun>

bent upon us either to explain the reasons why the fore-

man failed to perform his duty or the reasons why the

foreman left the inspection of this mine to the fire boss

and driver boss, neither of whom was shown to have

the necessary qualifications. When we establish the fact

that the master provided for the servant an unsafe place

to work, that by reason of the condition of the place the

servant was killed, surely it is a reasonable rule that re-

quires the company to present any defense or excuse it

may have for its failure to make a proper inspection or

to make the dangerous place safe. The event itself estab-

lishes the dangerous place. The plaintiff in error has
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no explanation to offer. The only contention it suc-

ceeded in establishing was the negative one that it did

not during a certain period of time make an inspection

of this entryway.

We therefore contend that having failed to furnish

a reasonably safe place for the servant to work and it

having offered no excuse for such failure, it must be

held responsible for the results of its failure to perform

the duty which it voluntarily assumed.

The case of Finlayson v. Utica Mining Co., 67 Fed.,

p 507, cited by plaintiff in error presents an altogether

different state of facts from those disclosed by the evi-

dence in the case at bar. The miners in the Finlayson

case had knowledge of the danger and the rock fell from

the place of work, not from a "completed portion of the

entry way," as in this case.

Plaintiff in error has cited the case of Smith v.

Hecla Mining Co., 38 Wash., p. 454.

The opinion in this case was written by Ex-Judge

Milo A. Root. A strong dissenting opinion was writ-

ten by Judge Dunbar, now chief justice of the state of

Washington.

We call special attention to the dissenting opinion

and to the language of Judge Dunbar, and specially to

that portion of the dissenting opinion wherein an opin-

ion of Judge Morrow of this court is cited. While the

facts in this case are somewhat dissimilar from those
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in the case at bar yet it is interesting to follow the his-

tory of this case as the history of the case will show that

instead of bearing out the contention of plaintiff in error,

in the final analysis it supports the contention of the

defendant in error. After the granting of the new trial

by the Supreme court in the opinion cited by plaintiff

in error the case was re-tried by the Superior court of

Spokane county and a verdict in favor of the plaintiff

for the sum of $4,750.00 was awarded.

Thereafter an appeal was taken to the Supreme

court of the state and the verdict of the jury was af-

firmed. It will be noticed that the decision is a per cur-

iam decision and is found in 47 Wash, at page 700.

The case is cited by Judge Root in the case of Woel-

flen V. Lewiston Clarkson Co., 49 Wash., p. 415, as

authority for the following proposition

:

''The master is not under any duty to warn or pro-

tect servants who have already enjoyed an ample oppor-

tunity to become acquainted with the danger. Servants

are expected to keep their eyes open and exercise such a

reasonable care for their own safety as their situation

permits."

We find it again cited, this time by Judge Dunbar

in the case of McKensie v. North Coast Colliery Co.,

55 Wash., p. 495. In this case Judge Dunbar says:

"The appellant insists that the making of a safe

place is not applicable to a coal mine, and relies upon

Smith V. Hecla Mining Co., 38 Wash., p. 434, to sus-

tain that contention, but we think the trial court prop-
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erly interpreted that case, and it does not appear from

an examination of the opinion that it was the intention

of the court to announce the bald rule that the making

of a safe place did not apply under any circumstances

to a coal mine but simply announced that under some

circumstances it was the duty of the servant to investi-

gate/' and then Judge Dunbar goes on to distinguish

the case.

The last citation by the Supreme court of the state

of Washington was in the case of Nalewaja v. North-

western Imp. Co., 63 Wash., p. 391. In this case learned

counsel for appellant insisted upon the application of

the rule of inspection by the servant contended for in

the case of Smith v. Hecla Mining Co. The court, how-

ever, said:

"Whether the respondent was guilty of negligence

in timbering or in failing to timber, which contributed

to his injury and barred a recovery was a question of

fact for the jury. * * * * It is said, however, on the part

of the appellant that the case in this respect is con-

trolled by Smith v. Hecla Mining Co., 38 Wash., p. 454;
* * * * That case was reversed by this court for the

giving of an improper instruction. The substance of

the instruction was to the effect that the law does not,

under any circumstances, exact from the servant the

use of diligence in ascertaining the dangers which sur-

round him."

It will be seen that the case cited by plaintiff in

error and upon which it relies would not bear out its

contention even under the decisions of our own state.

Learned counsel himself, who was also counsel in the
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Nalewaja case, has tried to have our courts sustain that

contention and has failed. If the case is not authority

even in the state of Washington for plaintiff in error's

contention, what weight can it possibly have in this

court in the ^^oi the direct statement of Judge Mor-

row in the case of Bunker Hill & Sullivan Mining Co.

V. Jones, 130 Fed., p. 813, where Judge Morrow said,

delivering the opinion of this court

:

"There is no rule or law more fairly established

than that it is the absolute duty of the master to provide

a reasonably safe place in which the servant shall work,

having regard to the kind of work and the conditions

under which it must necessarily be performed."

The trial judge drew the distinction between "place

of work" where conditions were constantly shifting and

the completed portion of the entry and it will be found

that the cases following the Finlayson case which might

be cited by plaintiff in error all arise under a state of

facts different from those in the case at bar. The fol-

lowing cases by this court are directly in point:

Bunker Hill & Sullivan Mine Co. v. Jones, 130

Fed., p. 813.

Raihvav Co. v. Jarvis, 53 Fed., p. 65.

Western Coal Mining Co. v. Ingrahani,70 Fed.,

p. 219.

In both the foregoing cases the accident happened

in a completed portion of the mine and clearly distin-

guish the cases cited by plaintiff in error. In the last

case the court said : "Whatever may be the duty of coal
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miners with reference to timbering the slopes and roofs

of the rooms from which they remove the coal, the rule

is well settled that, after a mine is once opened and tim-

bered, it is the duty of the owner or operator to use rea-

sonable care and diligence to see that the timbers are

properly set, and keep them in proper condition and re-

pair. For this purpose it is his duty to provide a com-

petent mining boss or foreman to make timely inspec-

tions of the timbers, walls and roofs of the mine, to the

end that the miners may not be injured by defects or

dangers which a competent mining boss or foreman

would discover and remove * * *

"And so, too, the question as to whose duty it was
to keep the mine when once opened and timbered in a

reasonably safe condition was one of law, and not one
of fact depending upon the varying opinions of the

miners, and the testimony introduced or offered on that

subject was irrelevant and immaterial."

In the case at bar the foreman had no right, as a

matter of law, to shift the responsibility of inspecting

the roof to the fire boss, whose statutory duty was to

make examinations for gas. The law, independent of

the jury, should not recognize such inspection as proper

to the dangerous situation disclosed by the evidence

here. The jury found by its verdict, that the inspection

provided by the plaintiff in error was not a "proper"

inspection, and we submit that its verdict on that ques-

tion should be conclusive.
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2. DIRECT EVIDENCE FROM WHICH INFER-

ENCE OF NEGLIGENCE MUST BE DRAWN.

a. It was established that the accident occurred

in a completed portion of the entry-way, where they did

not even permit the servant to make any change without

direct orders from the foreman.

b. That a "nigger-head" is a visible dangerous

rock in the roof of the entry-way liable to fall, the dan-

ger from which could be ascertained only by the ex-

perience and skill of the foreman.

c. That the foreman, according to his own testi-

mony, depended for inspection of the entry-way upon

the fire boss and driver boss, neither of whom were

shown to have the necessary qualifications.

d. That the dangerous "nigger-head" had re-

mained in the completed portion of the entry-way for

more than two days, giving the company ample time

for inspection, discovery and removal.

From these facts the inference in the language of

the learned trial judge "that this accident did not hap-

pen in the working place of the men, but happened in a

completed portion of the entry which was under the

care and supervision of the defendant, and that the ac-

• cident happened after a failure on the part of the com-

pany to 'properly' inspect that portion of the mine" is

irresistible.
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3. RES IPSA LOQUITUR.

Were this case on trial in the courts of the State

of Washington, where the controversy arose, the appH-

cation of this rule would at once settle the dispute. We
are well aware of the fact that our state decisions are

not binding upon the Federal Courts, but when rules

are based upon sound principles, and result in no injus-

tice to litigants, all courts, not only for the purpose of

establishing an harmonious judicial system, but in fur-

therance of substantial justice, will adopt them. While

it has been stated by eminent authority that the rule

contended for here has not been adopted by the Federal

courts, where an employe is involved, we believe that

Judge Gilbert has recognized the rule as adopted in this

state in a very late case, as have other very able Federal

Judges, to whose opinions we will hereinafter refer.

In the case of La Bee v. Sultan Logging Co., 51

Wash. 81, we find the following:

"The weight of authority seems to support coun-

sels' contention in so far as they contend that the doc-

trine is not applicable to cases between master and ser-

vant. The Federal cases uniformly so hold, and in the

majority of the states the same rule obtains. See Xorth-

ern Pac. R. R. Co. v. Dixon, 139 Fed. 737, and the cases

there collected.

"But the question being a new one in this state we
have felt ourselves at liberty to inquire into the reasons

for the rule, and to discard it if we found the reasons

given to maintain it unsatisfactory. These reasons are

perhaps as well stated in the case cited as in any other.

It is there said that the doctrine is inapplicable to cases
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between master and servant brought to recover dam-
ages for negligence,

" 'Because there are many possible causes of acci-

dents during service, the risk of some of which, such as

the neghgence and other ordinary dangers of the work
the servant assumes, while for the risk of others, such
as the lack of ordinary care to construct or keep in re-

pair the machinery or place of work, the master is re-

sponsible. The mere happening of an accident which
injures a servant fails to indicate whether it resulted

from one cause the risk of which is the servant's, or for

one of those the risk of which is the master's ; and for

this reason it raises no presumption that it was caused
by the negligence of the latter.'

'Tn other words, the reason is that because in some
instances it is difficult to determine from the facts shown
whether the blame is the master's or the servant's, and
the master shall have the benefit of the presumption in

all cases and the servant in none. It has seemed to us

that this reasoning is not only unsound, but is grossly

unfair to the servant. Where the facts of the case are

such as to eliminate blame on the part of the servant or

his follow servants, but show prima facie neglect on the

part of some one, we think the master should be put to

his proofs to show that the blame is not his, just the

same as he would be were the injury to a stranger. Such
a rule casts the burden upon the person who is in a po-

sition to know the facts, and who can make the proofs

by direct and positive evidence, while the rule contended
for by the appellant compels the resort to indirect and
circumstantial evidence.

"In this case, the servant made proofs to the effect

that the master furnished him with an instrument with
which to do his work and directed him to do it in a par-

ticular manner ; that he took the instrument and pro-

ceeded to perform the work in the manner directed, when
the instrument gave way and injured him ; and we think

it no hardship to cast on the master the burden of show-
ing that the instrument was suitable for the purposes

for which it was intended, and that any defect therein
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was unknown to the master, and by reasonable diligence

could not have been discovered by him. This is not

holding, as the appellant seems to argue, that a pre-

sumption of negligence arises from the mere fact of in-

jury. The injury itself proves nothing; it may have
been the fault of the servant. But in a case where the

servant eliminates any fault on his part by showing that

the injury was caused by the giving way of an instru-

mentality furnished him with which to work, while he
was using it for the purposes intended, and in the man-
ner directed, he shows that the fault is in the instru-

mentality itself, for which the master is prima facie re-

sponsible. The case differs from an ordinary case of

injury only in the manner of proof. In each case, of

course, a prima facie case of negligence against the mas-
ter must be made out, but in the one it is made out by
showing the injury, and eliminating negligence on the

part of the servant and his fellow servants, while in the

other it is made out by direct evidence of negligence on
the part of the master."

In the case at bar plaintiff in error has eliminated

any question of negligence on the part of Radonovich

or his fellow servants by admitting that the full burden

was upon them to provide and maintain a reasonably

safe roof in the completed portion of the entry-way

where the accident occurred. Having thus themselves

eliminated all negligence on the part of defendant in

error and his fellow servants, it remains, under the hold-

ing of our courts, for plaintiff in error to explain, if any

explanation it has, why the thing happened. Whatever

inspection or care was taken by the company to perform

this duty, which it has affirmatively assumed is within

its knowledge. The laborer who is required by it to

pass back and forth under this roof and to work under
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it, and who is now dead, has no knowledge of precau-

tions taken by plaintiffs in error for his safety. He

trusted that the company has performed its duty. We
assumed and alleged that it was the custom in this case

for the company to inspect each day before he was re-

quired to pass under a roof which might or might not

be dangerous. It seems, however, that no such custom

existed, and if plaintiff in error ever even pretended to

perform this important duty other than as an appendage

to the gas inspection the evidence fails to disclose it. It

affirmatively appears that the inspection was performed

by the gas inspector or fire boss. The jury have said

this was not "proper," and in the face of the verdict

plaintiff in error now asks this court to hold as a matter

of law that it is a "proper" inspection. Where the com-

pany could explain and relieve itself of responsibility by

a reasonable excuse, and does not, is it not a fair infer-

ence that it has no excuse? It could say, We made a

proper inspection of the entry-way in due season and

such inspection failed to disclose any danger. Other

good defenses might be suggested. It is not sufficient

for it to say, however, that it required the fire boss and

driver boss to inspect without showing any qualifica-

tions on their part for such work. It would be a good

defense for them to prove that they, by their foreman,

inspected the place where the accident happened, and

such inspection, though all that the situation required,
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failed to disclose the danger from the visible "nigger-

head." The fact is, that though we eliminated all fault

on the part of Radonovich or his fellow servants, and

showed conclusively that the accident happened in a por-

tion of the mine over which they had assumed complete

and exclusive control, with reference to which they had

assumed the positive duty to keep the roof reasonably

safe from falling objects, by proper and reasonable in-

spection, plaintiff in error has only succeeded in show-

ing as a defense, that it was not their custom to perform

this positive duty during a certain time of the day, and

they have affirmatively shown that they made no effort

to properly perform this duty at any other time or at all.

In addition to this they have affirmatively shown, that

the only inspection of this mine was made in compliance

with a state law by the fire boss and this inspection was

for gas. This examination to which the fire boss testi-

fied is required by statute. A portion of Sec. 7381, Rem-

ington & Ballinger's Annotated Codes and Statutes of

Washington, is as follows:

'Tn all mines where fire damp is generated every

working place shall be examined every morning with a

safety lamp by a competent person, and a record of such
examination shall be entered by the person making the

same in a book to be kept at the mine for that purpose,

and said book must always be produced for examination
at the request of the inspector."

Before referring to the Federal opinions, we will

briefly cite a number of cases giving the circumstances

from which the courts have held a prima facie case of
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negligence established. Let it be understood that we

do not claim that negligence can be presumed from the

mere fact of the injury, but that facts and circumstances

in connection with the injury, where negligence on the

part of the servant or a fellow servant are eliminated,

are sufficient to establish a prima facie case. Judge

Morrow in "The Joseph B. Thomas," 81 Fed., p. 578,

applies the rule for which we contend in a very learned

and exhaustive opinion:

Beginning on page 586 of the opinion Judge Mor-

row says:

''Counsel for the claimants contends that there is

not sufficient evidence of negligence to justify fastenmg

any responsibility upon the claimants for the mjury to

the libelant, and that the latter has failed to prove any

negligence on the part of those in charge of the vessel.

It is undoubtedly true that, in actions for mjury result-

ino- from the negligent acts of others, the burden is on

the plaintiff to make out a prima facie case of negli-

gence- but it is also true that there is a class of cases

where the act of injurv itself, in connection with other

facts and circumstances, sufficiently establishes that

there was negligence to justify a judgment for daniages^

The o-enerafrule is well stated in Scott v. Docks Co., 3

Hurl?'& Co., 596, 601, by Erie, C. J., as follows

:

" There must be reasonable evidence of negligence.

But where the thing is shown to be under the manage-

ment of the defendant or his servants, and the accident

is such as, in the ordinary course of things, does not

happen if those who have the management use proper

care it affords reasonable evidence, in the absence of

explanation by the defendants, that the accident arose

from want of care.'
"

Our contention has been very clearly stated in that
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case, and the cases cited are so analogous to the circum-

stances surrounding the case at bar that we call the

court's special attention to them. In this discussion the

admission of the plaintiff in error that it had complete

and exclusive control of the condition of the completed

entry-way must be kept in mind, for such condition

eliminates any responisbility on the part of Radonovich

or his fellow servants, which clearly distinguishes the

case from many others where it has been held this rule

does not apply.

Judge Morrow said again, in this opinion, at page

589:

''Under the facts and circumstances of this case,

and the authorities referred to, it is my opinion that the

act of placing and of leaving the keg, previously de-

scribed, on the hatch covers, so close to the hatchway
that it was liable to be knocked into the hold, and was
in fact tipped over and did roll into the hatchway through
an intervening cause or agency, was such negligence as

to render the claimants, in view of the duty they owed
the libelant as a stevedore on board the vessel, liable in

damages for the injuries suffered thereby."

Paraphrasing this statement to meet the circum-

stances in this case, might it not be said:

"It is my opinion that the act of leaving the vis-

ible 'nigger-head" in the roof of the entry-way under
which the miners were required to go to and from their

work, and which might fall and kill them, renders the

plaintiff in error, in view of the duty it owed to the ser-

vants in the mine, liable for damages for the injuries

they suffered thereby."

Was the keg any more liable to fall than the unsup-
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ported "nigger-head?" The "nigger-head," described

to be "a great rock," must necessarily be very much more

dangerous. The entry-way being so small the master

must know that some of the servants would pass di-

rectly under it, while in the case of the keg left as de-

scribed by Judge Morrow, it might not, in its fall, injure

the servant. We submit that the case at bar calls much

stronger in its facts and circumstances for the applica-

tion of the rule than that of the "Joseph B. Thomas."

The rule has been quite frequently applied by the

courts of the State of New York. In Voikmar v. Man-

hattan R. R., 134 N. Y. 418 (30 Am. St. Reps., 678),

the rule was applied under the following circumstances

:

The plaintiff was driving along Sixth Avenue in

the city of New York in a wagon and passed under the

defendant's elevated railroad structure. A part of a

broken bolt fell from the structure, striking the plaintiff

upon the shoulder, causing the injury for which the ac-

tion was brought.

The court said: "The evidence showed that the

bolt was broken, and that in consequence the iron plate

or clip fell upon the plaintiff. The structure was con-

sequently out of repair, and under the circumstances I

think the presumption of negligence follows." The de-

fendant's counsel in this case moved the court to direct

a verdict for the defendant, which motion was granted.

This ruling was reversed by the Appellate Court.
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The facts established by the plaintiff in this case were

the following:

"That the bolt was about fourteen inches long ; that

it passed through the guard-rail of the defendant's road,

the stringer upon which it rested, and an iron plate or

clip underneath, which was held in place by a nut upon
the end of the bolt; that the bolt was broken about two
inches from the nut."

The court held that the plaintiff had established a

prima facie case and was entitled to go to the jury.

The case at bar is stronger in its circumstances for

the application of the rule than this case.

In the case of Adams v. University Hospital, 99

S. W. 453, the Supreme Court of Missouri has applied

the rule where a patient has been burned by hot water

bottles while under the influence of an anesthetic given

for the purpose of an operation.

In the case of McCauley v. Norcross, 30 X. E. 464

(Massachusetts), the rule is applied where iron beams

were placed near an open hole in the floor. In this case

it was said:

"If the beams were so left that one of them would
be liable as a natural consequence from some interven-

ing cause or agency to be so moved that it might fall

through the floor, the fact that an intervening act or

agency occurred which directly produced the injurious

result would not necessarily exonerate the defendants

from responsibility. Superintendence is necessary in

order to guard against injuries from such intervening

cause or agency. An intervening act of careless per-

sons has been likely to happen and ought to be guarded
against."
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In the case at bar plaintiff in error knew that the

"nigger-head" might fall and it was its duty to guard

against that event.

In the case of Cables v. Orth and Another, 21 N. W.

633, a Wisconsin case, that court applied the rule to the

following circumstances

:

The plaintiff sat down upon the stairs to rest. While

sitting in that position a servant of the defendant passed

down the stairs with a block of ice on his shoulders. The

ice, from some cause, fell, injuring the plaintiff. It was

held that these facts were sufficient to require an ex-

planation on the part of the defendant.

Among other things, the court said

:

"In such case it is hardly accurate to say that negli-

gence is presumed from the mere fact of the injury, but

rather that it mav be inferred from the facts and cir-

cumstances disclosed, in the absence of evidence shown

that it occurred without the fault of the defendants. In

such case the facts and circumstances speak for them-

selves and in the absence of such explanation of disproof

give rise to the inference of negligence. Such a case

comes within the principle of Res Ipsa Loquitur:'

In the case of Morris v. Strohel & Wilkes Co. (81

Hun. 1), 30 X. Y. Supp., p. 571, the principle was ap-

plied to the falling of a sign.

The court said: "The principle stated was that

whenever it is a defendant's duty to use reasonable care

to keep a bridge or other structure or premises in a

proper condition as it respects persons passing along

the highway, and these are out of condition, and an ac-

cident happens, it is incumbent upon him to show that

he used that reasonable care and diligence which he was
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bound to use; and that the absence of that care may
fairly be presumed from the fact that there was the

defect from which the accident had arisen."

What was the entry-way in this mine but a high-

way provided by plaintiff in error for its servants to go

to and from their places of work ? Are we to apply one

rule to the general public and another rule to plaintiff

in error ? By what process of reasoning is it to be said

that the proprietor of a building, a railroad company,

an owner of a vessel, is to be required to explain and

under identical circumstances the owner of a mine is to

be absolved from the application of the same rule ?

The same principle has been applied by the Supreme

Court of Iowa in the case of Connoway v. Des Moines

Investment Co., 105 N. W., p. 400.

In this case the court said

:

"The jury was further told that when a 'building

or a part thereof falls without apparent cause, and an
injury results therefrom, proof of the accident and in-

jury raises a presumption of negligence on the part of

the owners.

There is no controversy between counsel as to the

rule thus announced."

In passing upon the above statement, the court said:

"A presumption of this kind does no more than to

relieve the plaintiff from going forward with his evi-

dence of the defendants' negligence until the defendant

has produced his evidence on the subject."

The principle is again applied in the case of Snyder

V. Am. Bridge Co., 79 N. Y. Sup., p. 634.
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"A pedestrian was killed by the falling of an iron

column about 74 feet in length."

The rule is applied again in the case of Schnizer v.

Phillips, 95 N. Y. Sup., p. 478.

"Plaintiff was seated at a table when a platform

collapsed. It was held that the facts established a prima

facie case."

The rule is also applied in the case of Lubelsky v.

Silverman, 96 N. Y., p 1056.

The rule is also applied in the case of Weber v. Lie-

berman, 94 N. Y. Sup., p. 460. In this case the court

said:

"Instead, therefore, of showing any examination
or care of the grating, the testimony shows an entire

lack of such, there being not the slightest evidence that

the grating was ever examined by anybody."

How emphatically does this language apply to the

case at bar. What examination did plaintiff in error

make in this entry-way to protect the defendant in error

from his untimely death ?

Many more authorities might be cited to establish

this principle, but their citation would unnecessarily add

to the length of this brief. Suffice it to say that courts

have universally applied the principle where it has been

shown that nep"ligence on the '^irt of the plaintiff or his

fellow servants is eliminated, and it is upon this distinc-

tion that the Federal courts now have signified their in-

tention of applying the rule where such circumstances

present themselves.
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FEDERAL AUTHORITIES.

In the very late case of Northam v. Boston & Mon-

tana C. C. & S. C, Vol. 190, No. 5, the Federal Reporter,

at page 724, Judge Gilbert of this circuit said

:

"Mere proof that a rock fell through one of the

floors of the stope of the defendant in error's mine and
killed an employe might not be sufficient to establish neg-

ligence on the part of the employer. In such a case,

ordinarily, the rule of res ipsa loquitur does not apply.

Such an acicdent might result from an unknown and
andiscernible defect in the lagging. But when it is

shown, not that there was a defect, but that the strength

of the lagging was insufficient to sustain the rocks which
fell, and which had fallen at dififerent times in the pro-

gress of the work, a prima facie presumption of negli-

gence arises, and it is not overcome by the oral testi-

mony of witnesses who testified that it was reasonably

safe. No amount of testimony of that nature can avail

to prove a working place to be safe which is obviously

unsafe. In the testimony, therefore, that rocks had
fallen upon and gone through the lagging at different

times, and that the deceased was killed in the manner
proven on the trial, there was evidence tending to show
negligence on the part of the defendant in error, negli-

gence in failing to furnish and use flooring of sufficient

strength."

This case presents a state of facts which clearly dis-

tinguishes the proper application of the principle of res

ipsa loquitur.

The condition of the lagging may have been the re-

sult of some negligence on the part of a fellow servant.

Its condition might have arisen from a number of differ-

ent causes for which the company was not responsible.

All other causes except that of the responsibility of the
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company were not eliminated and therefore it is not

just, where the accident may be the result of negligence

for which a servant or a fellow servant is responsible, to

put the company alone upon proof, for the facts may lie

within the knowledge of the servant as well as within

the knowledge of the master. But, on the other hand,

where the responsibility for the condition is assumed

by the master, and he, by his voluntary act, eliminates

responsibility on the part of the servant or fellow ser-

vant, the principle contended for unquestionably applies.

Otherwise we would permit ourselves to apply one rule

to the master and another to the servant, under identical

circumstances, an injustice of which no court will permit

itself to be guilty.

If the facts and circumstances of the happening of

the event be peculiarly within the knowledge of the ser-

vant ; if it be a matter over which he has control and for

which he is responsible, it is just that he be required to

explain the conditions and to produce an excuse for the

results. And, on the other hand, if the conditions be

peculiarly within the knowledge and under the control

of the master, then the same rule should be applied to

him, he should be required to explain.

In the case at bar the plaintiff in error assumed ex-

clusive control and responsibility for the condition of the

entry-way, after its completion. Then the application

of the just principle contended for should place the bur-
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den upon it to explain the cause of the happening of the

event.

In a very late case decided by Judge Knappen of

the Sixth Circuit, Hunter v. III. Central Ry. Co., 188

Fed., p. 645, decided June 6, 1911, the court said:

"As pointed out, however, by this court in Byers
V. Carnegie Steel Co., 159 Fed. 347, 86 C. C. A. 347, 16

I.. R. A. (N. S.) 214, there is 'no hard and fast rule

that the doctrine of res ipsa loquitur can in no case be

applicable in a suit by an employe against an employer
for negligent injuries.' We think, however, that plain-

tiff was not compelled, in order to entitle him to go to

the jury, to rely upon the doctrine referred to. In view
of the uncontradicted testimony that deceased was un-

able to produce any effect upon either the box car or the

coal car by the application of the brakes, the jury would
have been justified in inferring that the brakes upon both

cars were defective previous to the accident. And, in

viezv of the fact that there was no testimony zvhatever

of any inspection of the cars in question by the railroad

company previous to the accident, we think that in the

case of the car just brought in, and lacking at the time

of the examination, not merely one, but two, brake shoes,

and in view of the fact that the coal car likewise had a

broken brake chain, it would have been open to the jury

to infer that the railroad company was negligent with
respect to the missing brakes upon the box car."

In the case of Byers v. Carnegie Steel Co., 159 Fed.,

p. 349, another opinion by the same court, is found a

long discussion on the question of the application of the

principle contended for in this case. And again is given

expression to the same fact, i. e., there is no hard and

fast rule that the doctrine of res ipsa loquitur can in no
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case be applicable in a suit by an employe against an

employer for negligent injury. The court further said:

"On the contrary, the rule referred to has been ap-

plied in numerous cases of that nature, the applicability

of the rule being determined by the circumstances under
which the acicdent is shown to have happened."

It will be seen that this principle had been applied

by both state and Federal courts where the circumstances

justified its application. This is the only sensible man-

ner in which to treat a principle of law. To say that a

certain principle will not be applied where it is applicable,

just because it happens to be between master and ser-

vant, is narrow and unjust. Rules of law must apply

to all classes under the same state of facts.

In the case of N. P. Ry. Co. v. Dixon, 139 Fed.

Rep., p. 7Z7 , the leading case against the applicability of

this rule, where master and employe are concerned, it

will be noticed that the court said

:

"The mere happening of an accident which injures

a servant fails to indicate whether it resulted from one
of the causes the risk of which is the servant's or from
one of those the risk of which is the master's, and for

this reason it raises no presumption that it was caused
by the negligence of the latter."

It will be seen that even this case is distinguishable

from the case at bar, where the negligence of the servant

or a fellow servant is wholly eliminated. It is, therefore,

our contention that the claim of plaintiff in error that

there is no evidence upon which to base the verdict in

this case is for the reasons herein stated without founda-
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tion in fact and therefore the judgment of the lower

court should be affirmed.

Respectfully submitted,

C. A. REYNOLDS,
H. BALLINGER,
C T. HUTSON,

Attorneys for Defendants in Error.
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Reply Brief of Plaintiff in Error

As this case is to be submitted to the court with-

out argument, we feel that it may be of some assist-

ance to the court to briefly reply to some of the sug-

gestions set forth in the brief of defendants in error.

It will be observed by reading their brief that it is

fairly admitted that the verdict and judgment can-



not be sustained under the pleadings, for, if the acci-

dent occurred in the working place of the deceased

and his companions, then it was their duty to in-

spect the roof and protect themselves against appar-

ent dangers, and counsel have very laboriously en-

deavored to show that the accident occurred by rea-

son of the master permitting "a visible 'nigger-head'

to be in the roof of the Vay' provided for the ser-

vant to go to and from his place of work." (Defen-

dants in Error's brief, p. 17.)

The answer to this is two-fold. First: Under

the evidence the accident occurred in the working

place of the deceased, and not in the ''way" pro-

vided for them to go to such working place, and

which "way" they were constructing. If not, why
did each of the three men—Mooney, Knezevich and

deceased—examine this roof at the place where the

rock fell from before beginning their work, and how

did it happen that the rock fell on the deceased while

he was at work if they were not in their working

place? All of the witnesses agree that it was the

duty of the miners to inspect the roof of their work-

ing place before performing any other character of

work therein, to keep that roof in condition to prevent

injury while they were working under it, and it is

shown by the undisputed evidence that not only the

three men who were working on the night shift

examined the roof before going to work, but the

three men working on the day shift were working

at this same place and under this same rock.



Knezevich testified in answer to questions pro-

pounded by one of the jurors as follows

:

"Q. I would like to know how far they had driven
that shaft before the rock fell?

A. Between eight and twelve feet ahead.

Q. Since they went to work on their shift they
had driven it eight feet?

A. No; day shift had driven it in.

Q. How far had they driven it, this crew, before
this rock fell, after they went to work?

A. He never—just started to clean the road out,

never started to drill it." (Record, pp. 35-36.)

The court very properly instructed the jury that

the members of the day shift were fellow servants

of the deceased, and ''that the defendant company

was not responsible for the negligence of any of these

men." (Record, p. 64.)

There was also shown by the evidence of the mem-
bers of the day shift that if they had discovered any

bad roof or portion of the roof it would be their

duty to put a prop under it to hold the rock in place

until the night shift could take it down.

The next answer to the proposition suggested is

that there is no evidence to show that the rock which

fell on deceased was a
*

'nigger-head."

Louis Gouch, the first witness called by the de-

fendants in error, described the character of rock

known as a "nigger-head," and testified, "I know a

little about the kind of rocks called 'nigger-heads/



but not many of the miners are able to tell whether

there is danger of a 'nigger-head' falling or not.

The foreman is supposed to know that." He does

not say that the foreman does know any more than

any other experienced miner or give any reason why
he should know. This witness was not working in

the mine at the time of the accident.

The next witness, Sam Davis, testified: "I know

a little bit about a 'nigger-head,' and know they some-

times slip and fall, but the mine foreman, he can tell

about it." Like the evidence of the first witness,

this is simply the statement of a conclusion without

giving any reason. This witness was not working

in the mine at the time of the accident.

Matt Zouch, the next witness, testified

:

"Q. Now, can a miner always, is he always able

to tell whether a 'nigger-head' is going to fall or not?

A. No; miner don't know whether, he cannot
tell, they come down or not, because it is too hard."
(Record, pp. 29-30.)

Again, on cross examination, he said:

"Q. A 'nigger-head' is a rock that is up in the
roof, that is hard, and it is different from the other
sand rock, isn't it?

A. Yes, certainly. It is lots different. Harder
to dig out." (Record, pp. 30-31.)

This witness was not working in the mine at the

time of the accident. It will, then, be noticed that

none of the witnesses who were working in the

mine and who saw the rock testified that it was a



*'nigger-head." The rock which fell was, according

to the evidence, a part of the roof which had been

examined by the miners before they began work

and which looked safe, and it was evidently not a
*

'nigger-head," which, according to the evidence, can

be clearly distinguished from the other sand rock

or it would have been so stated by some of the wit-

nesses who were there and knew the facts. There

is no question under the evidence but that the roof

looked safe to Knezevich ; it looked safe to Mooney ; it

looked safe to the deceased. They all examined it,

they sounded it in the usual and customary way.

It appeared safe to the three men working on the

day shift or they would have put a temporary prop

under it.

We desire in closing to call attention to what we
consider an unfair argument on the part of counsel

for defendants in error. Beginning at the bottom

of page 9 of their brief, they say that *'this case was

tried twice. The first trial was before Judge Don-

worth (Tr., p. 37), the second trial before Judge

Rudkin. On each occasion two questions were sub-

mitted to the jury." They then say that the first

question referred to the custom of the defendant

company to inspect the entryway between the time

when the day shift left and the night shift came on,

and, second, did the accident happen in a completed

portion of the entryway, which was under the care

and supervision of the defendant. And again, on

page 14 of their brief, they say, concerning this sec-

ond question, that
*

'plaintiff in error was not sur-



8

prised or unprepared to meet this issue, as he met

it at the former trial and attempted to meet it here."

There is nothing in the record to show what issue

was presented at the former trial of this case. If

we are permitted to transgress the rules of propriety

and go outside of the record—which we would not

do but for the improper statements of counsel—we

will say that on the former trial evidence was in-

troduced to sustain each of the affirmative defenses

set forth in our answer, and the evidence covered

an entirely different range from that covered in

the last trial, as was shown by the statement of

counsel at the close of the plaintiffs' case on this

second trial, as shown on pages 36 and 37 of the

record. After the former trial it is shown that an

amended complaint was filed, on which the second

trial was had, and the issue was therefore evidently

not the same and the evidence was certainly not the

same after the court had made its ruling as set

forth on page 37 of the record. When the court

announced that the only question to be determined

was whether or not it was the custom of the defen-

dant to inspect the mine between the change of

shifts, and it failed to perform that inspection, Mr.

Ballinger, counsel for defendant in error, simply

said, "there are other points upon which Judge Don-

worth instructed the jury and on one of these points

I have prepared an instruction." He did not say

upon what point, and this furnished no light to

the court or counsel for plaintiff in error, especially

v/hen Judge Donworth on the former trial had in-



structed the jury upon many questions not at issue

upon the second trial, including each of the affirma-

tive defenses set forth in the answer. Whatever was

said by the witnesses concerning the part of the en-

tryway the rock fell from being finished was simply

descriptive of the conditions and of the place where

the deceased was working. The plaintiff in error,

after the ruling of the court on the motion for non-

suit, directed its evidence to the one question: that

of the custom of inspecting the mine between the

change of shifts; and to sustain a verdict and judg-

ment upon an issue not made by the pleadings, and

to which the plaintiff in error did not direct its evi-

dence by reason of the decision of the court, would

be a gross injustice.

Respectfully submitted,

GEO. T. REID,

J. W. QUICK,
L. B. DA PONTE,

Attorneys for Plaintiff in Error,
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Complaint

Comes now the plaintiff and for cause of action

against the defendant herein, complains and alleges

as follows

:

I.

That the plaintiff Daisy Morgan is the surviving

wife of Charles Morgan, deceased, and that each of

the said plaintiffs is a resident of Thurston County,

State of Washington; that the plaintiff William E.

Morgan is a minor of the age of 12 years, the plain-

tiff Marvin W. Morgan is a minor of the age of 10

years, the plaintiff Gladys M. Morgan is a minor of

the age of 8 years, the plaintiff Fay I. Morgan is a

minor of the age of 7 years, the plaintiff Estella V.

Morgan is a minor of the age of 6 years, the plain-

tiff Harold M. Morgan is a minor of the age of 4

years; that said minors are the surviving children

of Charles Morgan, deceased, and reside with their

mother the plaintiff herein. That Daisy Morgan is

at this time the duly appointed Guardian ad Litem

of the said William E. Morgan, Marvin W. Morgan,

Gladys M. Morgan, F. I. Morgan, E. V. Morgan and

Harold M. Morgan, appointed by this Court for the

purpose of joining in this action and prosecuting

this action on the part of the minors with the plain-

tiff Daisy Morgan.

II.

That the defendant is a corporation organized and

existing under and by virtue of the laws of the State

of Wisconsin, owning and operating a railway, oper-

ated by steam through the County of Thurston, State
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of Washington, and has a principal place of business

within the County of Thurston.

III.

That there is within the City of Tacoma, County

of Pierce, State of Washington, a certain unimproved

street not as yet dedicated to the public, but beside

which houses are built, known as Junette Street.

That in one of the said houses on the 29th day of

January, A. D. 1910, one Charles Morgan, now de-

ceased, husband of the plaintiff Daisy Morgan and

father of the minor plaintiffs herein resided with

his family. That to reach the said house, the cus-

tomary way and the only practical mode of travel

was to take what is known as the Center Street or

Jefferson Avenue Car line to the terminus of the

said line, and from there walk by a regular well

beaten path to Junette Street.

IV.

That the said path in question leads from the

terminus of said car line directly to the tracks of

the defendant over the right of way of the defend-

ant. That for over a year prior to the said 29th

day of January, A. D. 1910, and on said day, it was
customary for the men and women working in the

mills, and in the houses in the said vicinity and the

people residing in and around the said Junette

street and the streets adjacent thereto, to pass along

the said path up to the railroad tracks of the said

defendant, then to walk upon the said tracks for a

distance of about one hundred yards or more to an-

other path, and from thence to go to their homes.
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V.

That said route was the regular, customary and

only practical route for pedestrians to go in that

vicinity and was known by the defendant to be the

regular and customary route, and known to the

servants and agents in control of the trains to be

the regular and customary route, and there was

upon the tracks for this space of one hundred yards

more or less between the path leading to the

railroad track and the path leading from the track

on the opposite side large numbers of people, men,

women and children continually passing and re-

passing without any objection on the part of the

defendant and with the consent of the defendant.

VI.

That there were two tracks upon the right of way

at the point in question and it is the customary and

regular method of travel for West bound cars and

engines to travel on the North track, and for East

bound cars to travel on the South track. That about

two hundred yards to the east where the said beaten

path from the terminus of Jefferson Avenue car

line meets the said tracks is a curve beyond which

cars cannot be seen, while to the west is a clear space

for a distance of half a mile or thereabouts.

VII.

That on the night of the 29th of January, A. D.

1910, the said Charles Morgan, deceased, accompan-

ied by two neighbors left the street car and walked

along the path and upon the said car tracks in the

regular manner of the purpose of going to their
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respective homes in the regular method of travel to

the said homes. That said Charles Morgan, deceased,

before going upon the said tracks looked to see if

there was any car or engine coming from the West

and seeing there was none, chose the safer side of

the right of way, to-wit: the North track for the

reason that cars and engines coming from the East

would come around the curve on the South track.

That while upon the said track, an engine owned by

defendant and operated by a servant of the defend-

ant was negligently, carelessly and wantonly, and

in utter disregard of the rights of said Charles

Morgan deceased and other pedestrians whom they

had reason to believe would be upon said track, al-

lowed to run upon the North track although going in

an easterly direction, around said curve and into and

over the said Charles Morgan.

VIII.

That the said defendant was running and oper-

ating said engine and said cars at a reckless rate of

speed without any head light thereon, and on a track

where it knew pedestrians were likely to be and

around a curve where it knew it was for pedes-

trians to get any warning, and without any signal

or warning or head light of any kind to show to said

Charles Morgan deceased it was upon the said track

it was on, utterly regardless of the rights and the

safety of the pedestrians, and especially of said

Charles Morgan deceased, and wantonly and negli-

gently at said time ran its engine into, struck, ran

over and killed the said Charles Morgan, husband
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and father of the plaintiffs herein. That the said

defendant so ran its engine and cars on the said

North track and around said curve, well knowing

that the plaintiff's said husband and father and the

pedestrians coming along said track would not ex-

pect said engine and said cars to be upon said North

track, and that from the time of the discovery would

not have time to get off of said track to a place of

safety, and that because of the negligence of the

defendant in so operating its trains or engine, the

plaintiff's husband and father was killed.

IX.

That the said defendant was guilty of negligence

in the premises, and the negligence of the defendant

was the cause of the injuries by which the plain-

tiffs' husband and father died.

X.

The plaintiff alleges that the said husband and

father was a teamster, the owner of a team, and

capable of and at the time earning Five Dollars per

day as wages. That at the time, he was a kind and

loving husband and father, and a good provider for

his family. That at the time of his death he was

thirty-eight years of age. That he was the sole sup-

port of the plaintiffs, and that by the negligence of

the said defendant as aforesaid, the plaintiffs were

damaged in the sum of Twenty-five Thousand Dol-

lars.
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Wherefore the plaintiff prays judgment against

the defendant in the sum of Twenty-five Thousand

Dollars, and for their costs and disbursements herein.

RAY & DENNIS,

Attorneys for the plaintiff,

526-8 California Bldg.,

Tacoma, Washington.

(Verification by Daisy Morgan)

(Filed Superior Court Jan. 27, 1911).

Answer

Comes now the defendant and for answer to the

complaint of the plaintiffs, alleges as follows

:

I.

For answer to Paragraph I, defendant admits the

allegations therein contained.

II.

For answer to Paragraph II, defendant admits the

allegations therein contained.

III.

For answer to Paragraph III, defendant admits

the allegations therein contained.

IV.

For answer to Paragraph IV, defendant denies

each and every material allegation therein contained.

V.

For answer to Paragraph V, defendant denies

each and every material allegation therein contained.
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VI.

For answer to Paragraph VI, defendant admits

that there were two tracks upon the right of way

of this defendant at the place mentioned in the com-

plaint of the plaintiffs; but further answering said

paragraph, denies each and every other material al-

legation therein contained.

VII.

For answer to Paragraph VII, defendant admits

that on the night of the 29th day of January, 1910,

Charles Morgan, accompanied by a lady and her

daughter who reside in the neighborhood of said

Morgan, were upon the railway tracks of this de-

fendant, and that at said time the said Morgan was

struck by a train which was moving in a westerly

direction and instantly killed. Defendant further

answering said jDaragraph denies each and every

other material allegation therein contained.

VIII.

For answer to Paragraph VIII, defendant denies

each and every material allegation therein contained,

save and except that the said Charles Morgan was

struck and killed by a train operated upon defend-

ant's line of railroad.

IX.

For answer to Paragraph IX, defendant denies

each and every material allegation therein contained.

X.

For answer to Paragraph X, defendant alleges that

it has no knowledge or information concerning the

age of the said Charles Morgan or the amount he was
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earning per day as wages, and therefore denies the

same to the extent that plaintiff be required to make

proof thereof, and further answering said paragraph

denies that the plaintiffs were damaged in the sum

of Twenty-five Thousand ($25,000.00) Dollars, or

any other sum whatsoever by reason of the negli-

gence of this defendant.

Defendant for a further and affirmative defense

to plaintiffs' cause of action, alleges as follows

:

I.

That on the 29th day of January, 1910, one

Charles Morgan wrongfully and without right or

authority entered upon the premises and railway

tracks of this defendant, and while there failed to

exercise proper care for his own protection and keep

a constant lookout for approaching trains operated

upon said tracks, and carelessly, negligently and un-

necessarily placed himself in a position of great

danger on said track, and negligently failed to leave

said tracks after being warned of the approaching

of a train thereon and as a result thereof was struck

and instantly killed by a train operated upon said

tracks.

WHEREFORE, defendant prays that plaintiffs

take nothing by reason of their said action and that

this defendant recover its costs and disbursements

herein expended.

(Signed.) GEO. T. REID,

J. W. QUICK, and

L. B. da PONTE,
Attorneys for Defendant.
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(Verification by J. W. Quick.)

(Acceptance of service.)

(Endorsed) :

"FILED

U. S. CIRCUIT COURT
Western District of Washington

MAR 7 1911

SAM'L D. BRIDGES, Clerk.'*

Reply

Comes now the plaintiff and in reply to the affirma-

tive defense contained in the answer to the complaint

filed herein alleges, admits and denies as follows

:

She denies each and every allegation contained in

said affirmative defense.

RAY & DENNIS,

Attorneys for the Plaintiff,

526-7-8 California Bldg.,

Tacoma, Washington.

(Verification by Thos. F. Ray.)

(Acceptance of service.)

(Endorsement) :

"FILED

U. S. CIRCUIT COURT
Western District of Washington

SEP 11 1911

SAM'L D. BRIDGES, Clerk."
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Verdict

We, the jury empanelled in the above entitled case,

find for the plaintiffs and assess their damages at

the sum of SEVEN THOUSAND DOLLARS ($7,-

000.00).

FRANK R. SPINNING, Foreman.

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT
Western District of Washington

SEP 22 1911

SAM'L D. BRIDGES, Clerk."

Judgment

Now on this 29th day of September, 1911, the

above cause coming on for hearing before the Court

on the motion of the defendant for judgment notwith-

standing the verdict and for a new trial in the event

said motion is denied, the defendant appearing by

J. W. Quick, its attorney, and the plaintiffs appear-

ing by Maurice Langhorne and Charles E. Dennis,

their attorneys, and said motions having been argued

to the Court and having been duly considered the

Court finds as a matter of law that the evidence is

not sufficient to sustain the verdict of the jury re-

turned therein and not sufficient to entitle the plain-

tiffs to judgment against the defendant.

IT IS THEREFORE ORDERED AND AD-

JUDGED by the Court that the defendant have

judgment in its favor notwithstanding the general
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verdict returned in favor of the plaintiffs and that

the plaintiffs take nothing by reason of their said

action and that the defendant recover its costs and

disbursements herein expended.

To which order and judgment of the Court the

plaintiffs are given an exception.

FRANK H. RUDKIN,

Judge.

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT
Western District of Washington

OCT 9 1911

JAMES C. DRAKE, Clerk.

By ALBERT P. CLOSE, Deputy."

Assignment of Error

Comes now the plaintiffs, and files the following

assignment of errors upon which it will rely upon

its prosecution of its writ of error in the above

entitled cause in the United States Circuit Court of

Appeals for the Ninth Circuit, for relief from the

judgment rendered in said cause.

I.

The Honorable Circuit Court erred in granting

the motion of defendant for judgment notwithstand-

ing the verdict of the jury.

II.

The Honorable Circuit Court erred in granting

judgment in favor of the defendant.
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Wherefore, plaintiffs, plaintiffs in error pray that

the judgment of the Honorable Circuit Court of the

United States for the Western District of Washing-

ton, Western Division, be reversed and that such

direction be given that full force and efficiency may

inure to the plaintiffs by reason of their prosecu-

tion of said cause.

RAY & DENNIS,

Attorneys for Plaintiffs.

(Endorsed)

:

'TILED

U. S. CIRCUIT COURT
Western District of Washington

NOV 27 1911

JAMES C. DRAKE, Clerk.

By ALBERT P. CLOSE, Deputy."

Bill of Exceptions

BE IT REMEMBERED that on this the 21st day

of September, A. D. 1911, the above entitled cause

came on for trial in the above named Court before

the Honorable F. H. Rudkin, Judge presiding and a

jury.

The plaintiffs appearing and being represented by

their attorneys and counsel, Messrs. Hayden & Lang-

horne and Messrs. Ray & Dennis, and

The defendant appearing and being represented

by its attorneys, Geo. T. Reid and J. W. Quick,

Thereupon the following proceedings were had and

done and testimony taken, to-wit

:



Northern Pacific Railway Company 15

C. W. HOLMES, a witness called and sworn on

behalf of the plaintiffs testified as follows:

(Testimony of C. W. Holmes)

DIRECT EXAMINATION.

(ByMr. LANGHORNE):
I am a locomotive engineer in the employ of the

Northern Pacific Railway Company and have been

for the past 12 years. In January of last year, my

run was between Tacoma and Centralia. The fire-

man was Holm. On the night of the 29th of January,

1910, I was coming in from Centralia on a freight

train. The train consisted of three cars and a

caboose. At South Tacoma, my orders were to use

the west bound main line between South Tacoma and

Tacoma. It has not been the custom in coming in to

use the West Bound track. Between South Tacoma

and Tacoma, it is about level and I was running

about 20 miles per hour and I made no stops between

South Tacoma and Pacific Avenue.

CROSS-EXAMINATION.

(By Mr. QUICK)

:

I first learned that I had struck Morgan the next

morning. The west bound track coming in is the

track next to the Casket factory, the left hand track

coming the way I was coming. That is the only way

that we can get in when the other track is blocked.

The engine was running front end first.

(Testimony of A. L. Funk for Plaintiffs)

DIRECT EXAMINATION.

(By Mr. LANGHORNE) :

My business is a civil engineer. (Counsel for de-
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(Testimony of A. L. Funk, for plaintiffs.)

fendant accepts the plat as correct.) The place

marked on the plat as 'Coffin Building' is where the

Willamette Casket Building is. At the end of the

straight line marked on the plat is where the lines of

the T. R. & P. end, the end of the Jefferson Avenue

or Center Street car line. What is marked as 'trail'

is a path leading from the end of that car line down

to the tracks of the railway company. The distance

from the end of the trail to where figures 814 are

placed on the map is 814 feet. The distances are as

follows : 814 is the first switch from the trail. That

switch leads to the Casket Company's building. The

distance from the point that is marked 814 to the west

end of the building is not quite 300 feet. And from

the west end of the building to the Pine Street cross-

ing is very near 1200 feet. The tracks come around

a curve at the Pine Street crossing, the degree of

this curve is about 1/30 or 2 degree curve.

CROSS-EXAMINATION.

(By Mr. QUICK):
A train coming into Tacoma could be seen from

the Willamette Casket Company's plant as soon as

the train came around the curve at Pine Street. That

is a distance of about 1200 feet.

(Testimony of L. L. Doty)

DIRECT EXAMINATION.

(By Mr. LANGHORNE)

:

I reside on Pine Street about a half a block from

the track of the Northern Pacific Railway Company,

4 blocks diagonally from the Willamette Casket Fac-
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(Testimony of L. L. Doty.)

tory building to the southeast. In going to and fro

from my home, I use the Jefferson Avenue Car line.

That terminates on Sprague Street, on the west side

of the tracks of the Northern Pacific Railway Com-

pany. I have lived at my present place of residence

for the past 14 years. I reach my home by taking

a foot-path from the street car line which leads up

to the railroad track, then walk up the railroad track.

About half way between the Pine Street crossing

and the south end of the casket factory, I turn off

and go to my home. I have been using the track of

the railway company to go to and fro from my home

ever since I have lived there. No objection was ever

raised to this, and I was never warned or notified

not to use the track. On an average fifty people or

more go to and from their home in the same manner

that I do, and have been doing this for the past 14

years. I use this route day and night. (Witness

then described the route on the map and summarizes

it as follows : he used the trail between the street car

tracks and the railroad, then followed the tracks of

the Northern Pacific Railway Company down to the

point where he desires to turn off, and had been doing

this for the past 14 years.)

The custom of the railroad company was that

trains coming in from Portland would come in on the

east side and would go out on the opposite.

CROSS-EXAMINATION.

(By Mr. QUICK)

:

There are no streets crossing the railway tracks
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(Testimony of L. L. Doty.)

between the places where he goes on the track from

the end of Jefferson street car line till he comes to

the Pine street crossing, and none between this trail

and the city till the Bailey street crossing. Between

the two crossings there is a distance of about a mile.

There is no street crossing between the two. (Counsel

then hands witness photograph marked as Defend-

ant's Identification 2, which is admitted to be ap-

proxim.ately correct with the exception of the build-

ing shown on the left looking south, which has been

put in since the accident.

)

(Testimony of A. B. Hall)

DIRECT EXAMINATION.

(ByMr. LANGHORNE):
I live about two blocks from the Pine Street cross-

ing up on the hill, on the east side of the track of

the Northern Pacific, and have lived there about 8

years. My usual route in going to and coming from

my home is as follows: I come down Pine street,

then go across lots and strike the railroad track about

half way between the casket factory and Pine street

crossing. Then I go down the track of the railroad

company straight, and then come across to the car

line, following the trail to the car line. In going

from the city home, I follow practically the same

road. I have been accustomed to do this for the past

8 years. No notice was ever given me by the rail-

road company not to follow this route, and on the

average 40 or 50 people use it in the same way going

to and fro from their homes. I have been in the
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(Testimony of A. B. Hall.)

habit of using it day and night.

(No cross-examination.

)

Mr. LANGHORNE : I see counsel do not cross-

examine the witnesses. I have a lot of cumulative

testimony on that subject.

Mr, QUICK: I will admit the evidence of Mr.

Doty and Mr. Hall as to the use of the track states

about the condition as exists there.

(Testimony of L. A. Doty)

DIRECT EXAMINATION.

(By Mr. LANGHORNE):
Mr. Morgan was a neighbor of mine, lived on the

next street back of us on Junette St. I met him on

the evening in question when he got off the car at

Jefferson Avenue. My daughter and I got off the

car at that point and Mr. Morgan waited at the

path for us to come up with him, and so we all

walked together. We took the path leading from

the car line to the Northern Pacific tracks. It was

about 11 o'clock when we got off the car. The night

was very dark and cloudy. It had been raining in

the city, but it was not raining when we walked up

the track.

Q. Do you know about how far you could discern

objects at night, about how far distance?

A. I could not see more than about ten feet, I

guess, it was very dark.

We did not discern who Mr. Morgan was until we
got right near him, and I remarked we would have

company up the track. He says, *Well, I don't know
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(Testimony of L. A. Doty, for plaintiffs.)

whether you will or not, I will." I remember those

words. We walked together. One on the outside of

the path and one in the track. My daughter was

on the outside, I was next and Mr. Morgan was on

the outer side in the west track, for a ways, and then

we walked along and my daughter lost a button off

of her coat just as we came to the switch running

into the casket factory. It was so dark Mr. Morgan

lit a match and found the button right away because

it struck my daughter's shoe, and she heard it bound

;

and that was why I realized it was so dark, because

it was necessary to have that little match lit to see

that button, and as we got to the switch, I was walk-

ing in the middle of the track.

Q. Referring to Defendant's Exhibit One, can

you show the jury about where you were at the time

spoken of by you when your daughter lost the button?

A. About here (indicating). Mr. Morgan lit a

match and she picked the button up and put it in her

pocket. Right here we separated and my daughter

walked over here, and he was over there (indicating

on the plat).

Q. That is Mr. Morgan was walking in the space

between the two tracks?

A. Between the two tracks, and then my
daughter, after we got way up here, she left the

track and walked on the outside, and my feet were

very sore, I had travelled a great deal, and she re-

marked I had better walk on the path, that it was

easier walking for my feet, and so she walked in ad-
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(Testimony of L. A. Doty, for plaintiffs.)

vance and I behind her, and Mr. Morgan later step-

ped over in here in the middle of the west track.

We walked along down the track in that way, Mr.

Morgan in the middle of the track and my daughter

a little in advance of him probably 5 feet, and I was

just a little behind Mr. Morgan. Mr. Morgan got a

little bit ahead of me because of my feet I suppose.

We were not talking, and being so dark, and I was

not much acquainted with him, only knew him as

a neighbor, and we had nothing to say, and just

walked along quietly, when I happened to look up,

just happened to look, and saw a dim light, and I

knew that was a moving light, and I remarked to

Mr. Morgan, *'Mr. Morgan, you had better get off

the track," and that moment or second my daughter

turned around to me in her path and says, "ma, you

know the train don't come down this track" and she

travelled the track so much more than I have that

she knew positively the train would not come down

that track because it never had, and while she spoke

the train rushed by and Mr. Morgan was struck.

When the train rushed by I was at about the south

end of the casket factory, the farthest end from Jef-

ferson avenue car line.

Q. Now Mrs. Doty, I will ask you to state to the

jury whether or not the train whistled before it

struck Mr. Morgan?

A. I am sure the train never made any sound of

any sort.

Q. Did it have a headlight on ?
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(Testimony of L. A. Doty, for plaintiffs.)

A. It had a light. I can swear it had a light.

It was not a good light, because the lights that were

usually on the trains scare me.

Q. Did you see any flash of light along the rail?

A. No flash at all. I have seen headlights of

engines many times, Ihis light might be as large as

one of these globes (indicating electric light globes

in Court room), but it was dim, it was not bright,

it did not flare up like a light of that kind ought to.

Of course it might be bigger than an electric light

globe, but I should judge something like it.

The train did not sound any bell. My daughter,

as the train flew by went down the embankment. I

have seen trains running by here right along. This

train was going awfully fast ; faster than any train

I ever saw go.

After the train had gone by, I went to the casket

factory and got the man there to go to find Mr.

Morgan's body (Mr. Quick admitted here that Mor-

gan had been struck by the train and killed). We
found the body about the middle of the casket fac-

tory; he was struck at about the south end of the

casket factory.

CROSS-EXAMINATION.

(By Mr. QUICK)

:

After we passed the switch going south, my
daughter stepped over in the path outside of the

track. There is a path along there. I stepped out

there afterwards also. It was a little better walk-

ing for my feet. The ties stuck up like they show
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( Testimony of L. A. Doty, for plaintiffs.

)

in the photographs, except in the middle of the track

where it is better walking. Mr. Morgan had been

walking over between the two tracks, the east bound

and west bound, and when my daughter got over into

the path, he got in between the rails. At the time

Mr. Morgan was struck, he was walking between the

rails of the track, in the middle of the track. Aa

the train came up, my daughter ran down off of the

path, and I think that I stayed on the path. That is

where my daughter found me when she came back.

I might have stepped aside a step or two. I did not

hear the train coming, but saw the moving light first.

On the 3rd day of February, I made a statement to

Mr. Newton. At that time, I told him the train was

on the straight track when I saw the light. I do not

remember saying that I thought it came around the

curve at all. I know it was already around the curve

when I saw it. It was on a straight line. It was a

very bad night, the wind was blowing some, I was

walking most of the time with my head down, just

as one naturally would. It was not windy enough

for me to say it was a very windy night, it was a

very dark night. It had rained in the city a little.

Q. When you saw the light you told Mr. Morgan

he had better get over where you were?

A. I said Mr. Morgan, you better get off the

track, I remember saying those words.

Q. And he said no, the trains never come,

—

A. No, I do not remember he said anything, no,

sir, I noticed my daughter. If he said anything, I
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did not hear him because my daughter remarked in

the same following breath and said, "ma, you know

the trains don't come down this track." She has

travelled the track so much more than I have and

gotten better accustomed to the trains than I was.

I was not sure the trains came down that track

or not. When I saw that light I took it to be the light

of the train and thought the engine was coming on

that track. I remarked to Mr. Morgan 'better get

off the track,' my daughter was ahead of me at the

time, just a little in advance of me. I do not remem-

ber whether he said anything or not, if he did, I did

not hear him. My daughter turned around and said

I know the trains did not come down that track.

Q. Did you say anything in reply to your

daughter?

A. I didn't have time, sir.

Q. Just about that time,

A. The train flew by.

The train was coming toward me. The light was

about the size around of one of these electric globes

here in the room, it was a very dim light.

REDIRECT EXAMINATION.
(ByMr. LANGHORNE):

Q. When you saw the light and spoke something

about it, you were looking up the track?

A. Yes, sir, I just looked up the track.

Q. And you called attention to it?

A. Yes.

Q. And you were just about to speak to your
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(Testimony of L. A. Doty, for plaintiffs.)

daughter, and she replied and the train whizzed by?

A. Yes, sir ; as I spoke to Mr. Morgan.

The COURT : Q. How far was the light away

when you saw it?

A. It seems to me it was not more than twenty

or thirty or forty feet, something like that ; it seemed

quite close.

(Testimony of Myrtle Doty, for Plaintiffs)

DIRECT EXAMINATION.

(ByMr. LANGHORNE):
I am the daughter of Mrs. Doty who just testi-

fied. The night in question was dark and a little

windy. I was ahead, then Mr. Morgan and then

Mamma. Then just before we got to the switch, we

stopped to find a button as my mother told you. Mr.

Morgan had to light a match to see, and it was al-

most directly in front of us, and he picked it up and

then we went on. We all three of us walked in the

track as we crossed the switch. Just as we crossed

the switch, Mr. Morgan stepped off between the two

double tracks and then I stepped off on the outer side.

I told mamma she had better walk over there, too,

because it was better walking. I hardly ever walk

between the rails of the track. That is one reason

I told mamma to step off. Then we walked on, I must

have been about ten feet ahead of mamma, maybe a

little more, and after awhile Mr. Morgan stepped

over in the track. That brought him nearer to me.

I think mamma made some remark, I am not sure,

because I was ahead, and I am not sure whether they
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were talking or not, but as we were going along

mamma says Mr. Morgan you had better get off that

track. We were about midway between the center

of the Casket Factory and the end. I understood

Mr. Morgan to say something about trains coming

down that track too, and then I turned around and

I says, "no, mamma, you know the trains don't come

down this track, I never saw them come down it,"

and just as I finished saying that I looked up and

the train was right on to me. The train rolled past

me I think before I got off the track, it was going

so awfully fast, I never saw a train going so fast. It

never whistled or rung any bell. There was a head-

light on the train, but it was the dimmest one I have

ever seen. There was no flash along the rails like the

big head lights have, just as I saw the light, I saw

the rails directly in front, but just a short distance

from the engine. I ran toward the casket factory,

down the embankment. After the train passed, I

went to find Mr. Morgan, and found him a little be-

yond the center of the casket factory.

CROSS-EXAMINATION.

(By Mr. QUICK)

:

There is always a light breeze coming down the

track. I told Mr. Newton that the wind was blowing

so hard in my face it was difficult to carry on a con-

versation which is a fact, as it is always blowing

down the track. I turned around to speak to mamma
as I naturally would.

Q. What caused you to remark "better get off
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the track?'*

A. Mamma said she saw the light.

Q. And then she mentioned the fact better get

off the track?

A. Yes, sir.

Q. Did Mr. Morgan get off the track?

A. He did not have time.

Q. He did not have time after your mother made

that remark?

A. No, sir.

Q. You had time to turn around and say the

trains don't come down this track?

A. Yes, sir, as soon as I said that, the train was

right there. I had no more than said it than the

train was on me, and there was not time for Mr.

Morgan to get off the track.

Q. And you saw it as it went by or before it came

to you?

A. Just before it got to me, I saw the light, but

it was too, —
Q. What?

A. I saw the light and I had no more than seen

it before it was past me. I think I could have seen

the light as it came around the curve, if I was look-

ing that way, but I was holding my head down, and

I turned to speak to m.amma. She had spoken to me

about the train, and that was what first attracted

my attention to the train.
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(Testimony of Daisy Morgan)

DIRECT EXAMINATION.

(By Mr. LANGHORNE)

:

Mr. Morgan earned $4.50 per day. (Mr. Quick

here admitted the ages of the children were as stated

in the complaint, the age of the deceased, the fact that

the plaintiff, Mrs. Morgan was the widow of the

deceased, the mother of the children, and that

deceased was the father of them and that he was a

good husband, also that Daisy Morgan was the regu-

larly appointed guardian ad litem.

It was further agreed that the expectancy of life

of a man of Mr. Morgan's age is practically 29 years.

Plaintiffs rest.

DEFENSE

The plaintiffs having rested, the defendant re-

called Mr. C. W. Holman.

(Testimony of C. W. Holman)

DIRECT EXAMINATION.

(By Mr. QUICK)

:

I was the engineer on the night of this accident.

The engine had an oil lamp for a head-light. That

is the character of light that has been used for a num-

ber of years. Later years we have the electric lights.

At that time it was the custom.ary light, and has been

ever since the locomotive was built. That night, it

was dark and cloudy and the wind was blowing and

it was raining. The rain did not have any particu-

lar effect on the engine except to cover the outside

glass with drops of water, and that of course dims
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)

the light so that it don't shine as well as though there

was no water on the glass. I was in the cab on the

right hand side. I did not see anything of the

deceased or any person on the track at that time.

My attention is sometimes diverted to the engine, but

not to any great extent. On plaintiff's exhibit A be-

tween the casket factory and Pine street crossing,

what is marked W is a whistling post. That is for

use in going west, out of town, towards South Tacoma

from here. That does not indicate for a train com-

ing in to whistle. On the opposite side of Pine street

ihere is a whistling post. This is about a quarter

of a mile away, before we reach that crossing. The

bell of my engine was ringing. We have an automa-

tic bell ringing and they are always ringing in yard

limits or approaching railroad crossings or street

crossings at grade. We have an automatic bell

ringer. As a rule that is turned on when we leave

South Tacoma, or approach road crossings; when

we whistle for road crossings we generally turn the

little valve to set the bell going. When an engine is

approaching say at 20 miles an hour, the person in

front of the engine, that is in the direction in which

the engine is going can hear the bell. It sounds bet-

ter after the train had gone by, but it is for a warning

of an approaching train.

CROSS-EXAMINATION.

(By Mr. LANGHORNE)

:

I did not say that electric headlights were not in

use in 1910. I said my engine was not equipped with
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one. With an electric headlight, one can see a good

deal further than we can with an oil burner. I have

no independent recollection of the fact that the bell

was ringing no more than the custom.

(In reply to a question by a juror) if the reflector

of that light was clean and in good condition and

the light was burning bright, I could discern an ob-

ject about 12 car lengths. I could not say whether

or not I could have seen anyone if my light had been

in first class condition, probably could about 8 to 12

car lengths. I was looking out, my attention is never

diverted to the machinery of the engine for more

than an instant. It only takes an instant to gauge

the amount of water in the boiler. In that time, I

might travel four or five car lengths.

Counsel agreed that the expectancy of life of a

man of Mr. Morgan's age is practically 29 years.

Defendant rested.

Defendant's Motion

Comes now the defendant and moves the Court to

instruct the jury to return a verdict in favor of the

defendant under all the evidence in the case.

The COURT : I have always made it a rule never

to try one of these damage suits but once. I am under

the impression that a jury will find it very difficult

to bring in a verdict for the plaintiffs in this case if

they follow my instructions, but I will submit the case

to the jury. (Defendant saves an exception.)

The cause was thereupon argued to the jury by



Northern Pacific Railway Company 31

counsel for the respective parties.

Charge to the Jury

Gentlemen of the Jury : It is admitted in this case

that Charles Morgan was killed by an engine operated

by the defendant company over its road on the 29th

day of January, 1910, while walking on the right

of way between the tracks. At the time of his death,

it is alleged and admitted, that he was a kind and

loving husband and father, a good provider for his

family and was of the age of thirty-eight years.

This action is brought by his widow and minor

children to recover damages for his death, which is

alleged to have been caused through the wrongful

act and neglect of the defendant. This action is

based upon the theory that the deceased was a

licensee on the railroad right of way at the time he

met his death, and that his death was caused through

the negligence of the defendant company.

The defendant, on the other hand, denied that it

was guilty of negligence, and alleges that the deceased

was guilty of contributory negligence which resulted

in his death.

As to whether the deceased was a licensee upon

the right of way and as to the duty which the railroad

company owes to a licensee, and the duty which the

licensee owes to the railroad company, I will give you

the instructions given by Judge Donworth in the case

of Baxter against the Northern Pacific Railway Com-

pany, which have been approved by the Circuit Court

of Appeals of this Circuit.
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The plaintiffs claim that the deceased was a

licensee upon the railroad track or right of way of

the company, and it becomes important for you to

consider what a licensee is and what his rights are,

and what duty the company owes to him. It is

claimed that the deceased became a licensee by reason

of the habit of persons walking along portions of the

railroad track in this location, and it is claimed the

railroad company permitted this to be done, and

acquiesced in it, making no objection and so forth.

These are facts for you to consider, and you are to

determine what these facts were. Where there are

portions of the railroad track which many people

have been in the habit of using as a foot-path for a

considerable period without objection on the part of

the railroad company, although without express

license so to do, train operators are required to take

notice of such usage, and of the conditions which

actually exist and to regulate their actions accord-

ingly. Proper regard for the safety of persons and

property entrusted to their care, and for human life

in general, should impel them to do so. When for a

considerable period, numerous persons have been ac-

customed to walk along a railroad track between

given points, either for business or pleasure, the train

operators should take notice of the practice, and

in approaching such places should be required to ex-

ercise reasonable precaution to prevent injury to

them.

The plaintiffs claim the circumstances were such

as to bring the situation within the rule of law that
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I have stated in regard to the position of the licensee.

If the deceased was a licensee all that can be said of

the duty of the railroad company in that regard is

that it was bound to use reasonable precautions to

avoid injuring him. Whether it used reasonable pre-

cautions, such precautions as were reasonable, and

as ordinarily prudent persons would have used under

the circumstances of the case, is for you to determine.

The railroad company would be responsible for the

acts of its servants and agents, and what its servants

did there at that time was the act of the company.

Train operators knowing the usage which prevails

may reasonably be required to anticipate the pro-

bable presence of persons on or near the track at

such places, that is places where this custom has

been pursued by numerous persons for a consider-

able period of time, so that it has become known to

the railroad company and its employees, and has

been prosecuted without objection by the company,

and trainmen should be on the look-out when their

attention is not otherwise directed to the performance

of their other duties; a general license to a party

to walk upon the railroad track does not mean the

railroad company is to be the insurer of the safety

of all persons who avail themselves of that permis-

sion. While the license adds to the responsibility

of the railroad company and imposes upon it a

greater burden of care than it would otherwise be

under, it does not affect the duty that rests upon the

licensee, in this case that is the deceased, to take all

due precautions to avoid injury to himself. If the
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negligence of the deceased was one of the proximate

causes of the injury which he sustained, it is directly

contributed to the unfortunate result, the plaintiffs

cannot recover even though the negligence of the

railroad company contributed to it. The rule is the

same whether the injured person be a trespasser on

a railroad track or a mere licensee.

The license gives him no higher right than a

traveler upon a public highway at a railroad cross-

ing. Such licensee himself is under the highest obli-

gation to look out for his own safety and cannot re-

cover if his own want of due care approximately

contributes to his misfortune. There is imposed upon

the licensee under such circumstances the highest

duty to exercise the utmost care or vigilance in look-

ing for the approach of engines or trains. The track

is the property of the railroad company which it has

the right to use at any and all timxcs. The rule is well

established that it is the duty of the traveler to look

and listen before crossing or walking on a railroad

track. He has no right to assume at any time, either

day or night, that cars will not be run over the track.

It was the duty of the deceased at all times when on

the track or near enough to it to be in danger, to

exercise constant vigilance. It was the duty of the

deceased to keep his eyes open and look out for cars

and engines in both directions. Manifestly he could

look in opposite directions constantly but whether

he exercised reasonable care and prudence under

the circumstances is a question for you to decide.

You are bound of course to apply the law as the
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Court states it to be ; that is you are bound by your

obligations as jurors to find that if the deceased

failed to take those precautions and exercise that

vigilance which an ordinarily prudent person under

those conditions and circumstances would have used,

and if you find that the lack of such care and pru-

dence contributed to his injury, so that without it the

injury would not have occurred, then he was guilty

of contributory negligence, and you must so find.

What precaution and what acts and what omis-

sions constitute due care on the one hand or negli-

gence on the other is for you to determine according

to the circumstance of the case as you find them to

be under the rule which I have stated. In consider-

ing what constitutes due care on the part of each of

these parties you will consider all the facts which

you believe from the evidence existed at that time.

What precautions the company should have taken

in the exercise of due care and what actually oc-

curred there is all for you to consider. If you find

that the defendant took the usual precaution and

exercised the care that an ordinarily prudent person

would exercise under like circumstances, then you

cannot find the defendant guilty of negligence. If

you find that the defendant was guilty of negligence

and the negligence was the cause, the direct cause

of the injury to the deceased, then as I say you are

to consider how the deceased conducted himself, and

what a reasonably prudent person would have done

under those circumstances, and you are to consider

whether he did what a reasonably prudent person
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would have done under those circumstances,

considering the fact that he was on a rail-

road track. The track is of itself a warning and

that no person has a right to assume that trains or

cars will not be operated over it at any hour or min-

ute of the day or night.

Some testimony has been offered here, gentlemen,

of the jury, tending to show that this was a double

track and that one track was generally used by trains

going in an easterly direction, and the other track

by trains going in a westerly direction. Both tracks,

however, belonged to the railroad company. It had

a right to use them both as it saw fit. It had a right

to run trains over the tracks in either or both direc-

tions, and in doing so it violated no rights it owed

to the deceased or the public in general. The fact

that trains usually run in an easterly direction over

the other track is a question, however, which you

have a right to take into consideration in determin-

ing whether or not the defendant was negligent, and

whether or not the deceased was guilty of contribu-

tory negligence.

There is testimony here tending to show that this

engine was not equipped with an electric head-light.

I charge you as a matter of law that there is no law

requiring the company to use an electric head-light

on an engine of this class. You have a right, how-

ever, to consider the kind of light actually used in

determining whether or not the defendant company

exercised due care. In determining the cause you

will consider all the facts and circumstances as dis-
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closed here by the testimony, and consider the conduct

of the deceased at the time. You w.U consider the

fact his companions they saw the head-hght but

whether they saw it in time to protect him from m-

iurv is for you to determine, and it is also for you

to determine whether or not they saw the lights com-

ing as they might have seen it if they had been in

the exercise of that constant degree of care which

the law requires. In determining also how far this

liaht might have been seen you have a right to take

into consideration your own knowledge and ex-

perience in life. The knowledge which you have

gained as men you have a right to apply as jurors.

The burden of proof is upon the plaintiffs m this

case to show by a preponderance of the testimony

that the defendant company was negligent, and that

negligence was the proximate cause of the injury

and death of the deceased. On the other hand the

burden of proof is upon the defendant to show that

the deceased was guilty of contributory negligence.

If under the testimony, guided by these rules, you

find the defendant company was negligent and the

deceased was free from contributory negligence, you

will return a verdict in favor of the plaintiff, and

if you find that the deceased in the exercise of that

degree of vigilance which the law exacts from one

traveling upon the railroad tracks could have saved

himself from injury by the exercise of ordinary care,

your verdict will be for the defendant.

Mr LANGHORNE : I will ask the Court to charge

in his own language that the presumption is that the
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deceased was careful at the time he met with the

accident that killed him, and that this presumption

is a substantial one and can only be removed by evi-

dence to the contrary, or by evidence of those facts

and circumstances which would necessarily remove

the presumption.

Mr. QUICK : I do not understand that to be the

law when the facts as to how the injury occurred

are known and testified to. That presumption only

exists in cases where the cause of death is not known

and cannot be testified to by witnesses.

The COURT : In the language of the Supreme

Court of the United States, that is the presumption,

gentlemen of the jury, but it is a presumption that

is easily overcome. It is a matter of common knowl-

edge that a great many people do not exercise that

degree of care which the law exacts for their own

protection and safety. Accidents that happen every

day convince us of this. You can give to the pre-

sumption such weight as you deem it entitled to under

all of the circumstances, but the testimony here shows

the manner in which the deceased met his death and

how he was walking along the track and so forth,

and if from these facts and circumstances you are

convinced he was not exercising proper care for his

own safety, the presum.ption of law cannot avail

these plaintiffs.

In reference to the statement read from Judge

Cooley, I will further charge you that it has no ap-

plication to the facts in this case. That only relates

to a case of wilful or intentional injury and no such
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case is presented here.

Thereupon the jury retired to consider their ver-

dict.

Verdict

Thereafter the jury returned into Court its ver-

dict in favor of the plaintiffs assessing their damages

in the sum of $7,000.00.

Judgment

Thereafter the defendant made a motion that

judgment be entered in favor of the defendant not-

withstanding the verdict of the jury, which motion

was allowed by the Court, and judgment was entered

up for the defendant. To which the plaintiffs duly

excepted and exception was allowed.

Now in furtherance of justice and that right may

be done, the plaintiffs present the foregoing as its

bill of exceptions in this cause and prays that the

same may be settled, allowed, signed and certified

by the judge as provided by law and filed as a bill

of exceptions.

HAYDEN & LANGHORNE,

RAY & DENNIS,

Attorneys for Plaintiffs.

Service of the foregoing bill of exceptions and

receipt of copy thereof is hereby acknowledged this

22d day of November, A. D. 1911.

J. W. QUICK,

Attorney for defendant.
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(Endorsed)

:

"FILED

U. S. CIRCUIT COURT
Western District of Washington

NOV 27 1911

JAMES C. DRAKE, Clerk.

By Albert P. Close, Deputy."

Order Settling Bill of Exceptions

Now on this 5th day of December, A. D. 1911, the

above cause coming on for hearing on the applica-

tion of the plaintiffs to settle the bill of exceptions in

said cause, plaintiffs appearing by Hayden & Lang-

horne and Ray & Dennis, and the defendant appear-

ing by J. W. Quick, its attorney, and it appearing to

the Court that the plaintiffs proposed bill of excep-

tions was duly served on the attorneys for the defend-

ant within the time provided by law and that no

amendments have been suggested thereto and that

counsel for the defendant have no amendments to

propose, and that both parties consent to the signing

and settling said bill of exceptions, and that the time

for settling said bill of exceptions has not expired,

and it further appearing to the Court that said bill

of exceptions contains all the material facts occurring

in the trial of said cause, together with the exceptions

thereto and all the material matters and things oc-

curring upon the trial except the exhibits introduced

in evidence, which are hereby made a part of said

bill of exceptions and the Clerk of the Court is here-
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by ordered and instructed to attach the same thereto

;

Therefore, upon motion of Ray & Dennis, attor-

neys for the plaintiffs, it is hereby

ORDERED that said proposed bill of exceptions

be and the same is hereby settled as a true bill of ex-

ceptions in said cause, and that the same is hereby

certified accordingly by the undersigned judge of

this Court who presided at the trial of said cause, as

a true, full and correct bill of exceptions, and the

Clerk of this Court is hereby ordered to file the same

as a record in said cause and transmit the same to

the Honorable Circuit Court of the Appeals for the

Ninth Circuit.

FRANK H. RUDKIN,
Judge.

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT
Western District of Washington

DEC 5 1911

JAMES C. DRAKE, Clerk.

By Albert P. Close, Deputy."

Petition for Writ of Error

And now comes Daisy Morgan and William E.

Morgan, Marvin W. Morgan, Gladys M. Morgan, F.

I. Morgan, Estrella U. Morgan, Harold M. Morgan,

minors by their guardian ad litem, Daisy Morgan,

the plaintiffs herein and say that on the 29th day

of September, this Court entered judgment herein
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in favor of the defendant and against these plaintiffs

in which judgment and the proceedings had prior

thereunto in this cause certain errors were commit-

ted, to the prejudice of these plaintiffs, all of which

more in detail will appear from the assignment of

errors which is filed with this petition.

Wherefore the plaintiffs pray that a writ of error

may issue in their behalf out of the United States

Circuit Court of Appeals for the Ninth Circuit, for

the correction of errors so complained of, and that

a transcript of the record, proceedings and the

papers in this cause, duly authenticated, may be sent

to said Circuit Court of Appeals.

HAYDEN & LANGHORNE, and

RAY & DENNIS,
Attorneys for the Plaintiffs.

526-7-8 Cal. Bldg.,

Tacoma, Wash.

(Endorsed)

:

'TILED

U. S. CIRCUIT COURT,
Western District of Washington

DEC 5 1911

JAMES C. DRAKE, Clerk.

By Albert P. Close, Deputy."

Order Allowing Writ of Error

This 5th day of December, A. D. 1911, came the

plaintiffs by their attorneys, and filed herein and

presented to the Court their petition praying for the
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allowance of a writ of error, and assignment of

errors intended to be urged by them, praying also

that a transcript of the record and proceedings and

papers upon which the judgment herein was entered,

duly authenticated, may be sent to the United States

Circuit Court of Appeals for the Ninth Judicial Cir-

cuit, and that such other and further proceedings

may be had as may be proper in the premises.

On consideration whereof, the Court does allow

the writ of error upon the plaintiffs filing a bond

according to law in the sum of Three Hundred Dol-

lars.

FRANK H. RUDKIN,

Judge.

(Endorsed)

:

'TILED

U. S. CIRCUIT COURT,
Western District of Washington

DEC 5 1911

JAMES C. DRAKE, Clerk.

By Albert P. Close, Deputy."

Bond

KNOW ALL MEN BY THESE PRESENTS:
That I, Daisy Morgan, on the part of myself, and

as guardian ad litem for William E. Morgan, Mar-

vin W. Morgan, Gladys M. Morgan, F. I. Morgan,

Estrella U. Morgan, Harold M. Morgan, minors as

principal, and The Empire State Surety Company,

a corporation, as surety are held and firmly bound
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unto the defendant in error, Northern Pacific Rail-

way Company, a corporation in the full and just

sum of Three Hundred ($300.00) Dollars to be paid

to the said defendant. Northern Pacific Railway

Company, a corporation, its attorneys, successors or

assigns ; to which payment, well and truly to be made,

we bind ourselves, our heirs, executors and adminis-

trators jointly and severally by these presents.

Sealed with our seals and dated this 1st day of

December, in the year of Our Lord One Thousand

Nine Hundred and Eleven.

Whereas, lately in a Circuit Court of the United

States for the Western District of Washington,

Western Division, in a suit pending in said Court be-

tween Daisy Morgan on the part of herself, and as

guardian ad litem for William E. Morgan, Marvin

W. Morgan, Gladys M. Morgan, F. I. Morgan, Es-

trella U. Morgan, Harold M. Morgan, minors, plain-

tiffs, and Northern Pacific Railway Company, a cor-

poration, defendant, a judgment was rendered

against the said plaintiffs and the said plaintiffs

having obtained a writ of error and filed a copy

thereof in the Clerk's office of the said Court, to re-

verse the judgment in the aforesaid suit, and a cita-

tion directed to the said Northern Pacific Railway

Company, a corporation, citing and admonishing it

to be and appear at a session of the United States

Circuit Court of Appeals for the Ninth Circuit to be

holden at the city of San Francisco, in said Circuit,

on the 6th. day of January next.
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Now the condition of the above obligation is such

that if the said Daisy Morgan in behalf of herself

and as guardian ad litem for the minors aforesaid

shall prosecute said writ of error to effect and an-

swer all damages and costs if she fails to make the

said plea good, then the above obligation to be void,

else to remain in full force and virtue.

(Seal.) DAISY MORGAN.

(Seal.) DAISY MORGAN,
Guardian ad litem for aforesaid minors.

(Seal of Surety Co.)

THE EMPIRE STATE SURETY COMPANY.
By F. H. SMUTLAND,

Its Attorney in Fact.

APPROVED BY
FRANK H. RUDKIN, Judge.

(Endorsed) :

"FILED

U. S. CIRCUIT COURT,

Western District of Washington

DEC 5 1911

JAMES C. DRAKE, Clerk."

Order

Upon stipulation of the parties hereto that plain-

tiffs have an extension of time within which to file

their bill of exceptions, and it appearing to the

Court that ten days is not sufficient time within

which to file such a bill of exceptions.



46 Daisy Morgan et at. vs.

NOW, THEREFORE, IT IS ORDERED, that

the plaintiffs do have until the 1st day of December,

1911, in which to make and file their bill of exceptions

in the above entitled action.

Dated this 6th day of October, 1911.

C. H. HANFORD,
Judge.

(Endorsed)

:

'TILED

U. S. CIRCUIT COURT
Western District of Washington

OCT 6 1911

SAM'L D. BRIDGES, Clerk."

Copy of Writ of Error

UNITED STATES OF AMERICA.
THE PRESIDENT OF THE UNITED STATES
OF AMERICA, TO THE HONORABLE THE
JUDGES OF THE CIRCUIT COURT OF THE
UNITED STATES, FOR THE WESTERN
DISTRICT OF WASHINGTON, WESTERN
DIVISION—GREETING

:

Because in the record and proceedings as also in

the rendition of the judgment of a plea which is in

the said Circuit Court before you, or some of you,

between the said Daisy Morgan on the part of her-

self, and William E. Morgan, Marvin W. Morgan,

Gladys M. Morgan, F. I. Morgan, Estrella U. Mor-

gan, Harold M. Morgan, minors, by their guardian

ad litem, Daisy Morgan, plaintiffs in error, and
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Northern Pacific Railway Company, a corporation,

defendant in error, a manifest error hath happened

to the damage of the said plaintiffs in error, as by

their answer appears, and we being willing that

error, if any hath happened should be duly corrected

and full and speedy justice done to the parties afore-

said in this behalf, do command you, under your

seal, distinctly and openly, you send the records and

proceedings aforesaid, with all things concerning the

same to the United States Circuit Court of Appeals

for the Ninth Circuit, together with this writ, so

that you have the same at San Francisco, California,

in said Circuit within thirty days from the date of

this writ, in the said Circuit Court of Appeals, that

the record and proceedings aforesaid, being in-

spected, the said Circuit Court of Appeals may

cause further to be done therein to correct that

error, what of right and according to law and the

custom of the United States ought to be done.

WITNESS THE HONORABLE EDWARD
DOUGLASS WHITE, Chief Justice of the United

States, and the seal of this Court, this 5th day of

December, A. D. 1911.

JAMES C. DRAKE,
Clerk of the United States Circuit Court of the

Western District of Washington.



48 Daisy Morgan et al. vs.

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT
Western District of Washington

DEC 5 1911

JAMES C. DRAKE, Clerk.

By Albert P. Close, Deputy."

Citation

THE UNITED STATES OF AMERICA,

THE PRESIDENT OF THE UNITED STATES
OF AMERICA, TO THE NORTHERN PACIFIC

RAILWAY COMPANY, DEFENDANT IN ER-

ROR—GREETING:
You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit, at the Court room of

said Court, in the City of San Francisco, and State

of California, within thirty days from the date of

this Citation, pursuant to writ of error filed in the

Clerk's office of the Circuit Court of the United

States for the Western District of Washington,

Western Division, wherein Daisy Morgan, on the

part of herself and William E. Morgan, Marvin W.

Morgan, Gladys M. Morgan, F. I. Morgan, Estrella

U. Morgan, Harold M. Morgan, minors, by their

guardian ad litem, DAISY MORGAN, are plain-

tiffs in error, and the Northern Pacific Railway Com-

pany, a corporation, is defendant in error, to show

cause, if any there be, why the judgment in the said
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writ of error mentioned should not be corrected and

speedy justice done to the parties in that behalf.

WITNESS THE HONORABLE EDWARD
DOUGLASS WHITE, Chief Justice of the United

States, and the seal of said Court, this 5th day of

December, A. D. 1911.

(Seal.) FRANK H. RUDKIN.
Judge of the United States District Court, for the

Western District of Washington, presiding in Cir-

cuit Court of the United States, for the Western Dis-

trict of Washington.

Return on Service of Writ

UNITED STATES OF AMERICA, WESTERN
DISTRICT OF WASHINGTON.—ss.

I hereby certify that I served the annexed Citation

on the therein-named Northern Pacific Railway

Company, by handing to and leaving a true copy

thereof with Joe Quick, attorney of the said North-

ern Pacific Railway Company, personally at Tacoma,

in said District, on the 5th. day of December, A. D.

1911.

JOSEPH R. H. JACOBY,

U. S. Marshal.

By H. J. Doten, Deputy.

Marshal's fees $2.06

I hereby accept service of the within Citation for

the Northern Pacific Ry Co.

J. W. QUICK,

Atty. for N. P. Ry. Co.
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Clerk's Certificate

UNITED STATES OF AMERICA, WESTERN
DISTRICT OF WASHINGTON.—ss.

I, JAMES C. DRAKE, Clerk of the United States

Circuit Court for the Western District of Washing-

ton, do hereby certify that the foregoing and at-

tached papers are a true and correct copy of the

record and proceedings in the case of DAISY MOR-

GAN, on the part of herself, and WILLIAM E.

MORGAN, MARVIN W. MORGAN, GLADYS M.

MORGAN, F. I. MORGAN, ESTRELLA U. MOR-

GAN, HAROLD M. MORGAN, minors, by their

guardian ad litem, DAISY MORGAN, plaintiffs,

versus NORTHERN PACIFIC RAILWAY COM-

PANY, a corporation, defendant, as the same remain

on file and of record in my office.

I further certify that I hereto attach and here-

with transmit the Original Citation and Original

Writ of Error issued in this cause, together with

Original Exhibits, Plaintiffs' Exhibit "A," and De-

fendant's Exhibits 1 and 2.

I further certify that the cost of preparing and

certifying the foregoing record to be the sum of

$67.25, which sum has been paid to me by

the attorneys for the plaintiffs in error.
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IN WITNESS WHEREOF, I have hereto set my

hand and affixed the seal of said Court at the City

of Tacoma, in said District, on this 16th day of

December, A. D. 1911.

^ CLERK.





IVo-

1ltttt0& States Oltrrmt (Hanxt

FOR THE NINTH CIRCUIT

Daisy Morgan, on the part of herself,

and William Morgan, Marvin W.
Morgan, Gladys M. Morgan, F. I.

Morgan, Harold M. Morgan, Es-
TRELLA U. Morgan, minors, by their

Guardian ad Litem, Daisy Morgan,
Plaintiffs in Error,

vs.

Northern Pacific Railway Com-
pany, a corporation,

Defendant in Error.

APPEAL FROM THE UNITED STATES CIR-

CUIT COURT, WESTERN DISTRICT OF
WASHINGTON, WESTERN DIVISION.

BRIEF OF PLAINTIFF IN ERROR

Maurice A. Langhorne,

J. Charles Dennis,

Attorneys for Plaintiff in Error.

526-7-8 California Building, Tacoma, Washington.

THB PUYALLXIP VALLKY THIMUNC PRINT





l^mtth ^UUa Oltrrmt (Htmxt

FOR THE NINTH CIRCUIT

Daisy Morgan, on the part of herself,

and William Morgan, Marvin W.
Morgan, Gladys M. Morgan, F. I.

Morgan, Harold M. Morgan, Es-
TRELLA U. Morgan, minors, by their

Guardian ad Litem, Daisy Morgan,
Plaintiffs in Error,

vs.

Northern Pacific Railway Com-
pany, a corporation.

Defendant in Error.

APPEAL FROM THE UNITED STATES CIR-

CUIT COURT, WESTERN DISTRICT OF
WASHINGTON, WESTERN DIVISION.

BRIEF OF PLAINTIFF IN ERROR

STATEMENT OF THE CASE.

Daisy Morgan, the plaintiff in error, is the widow

of Charles Morgan, and is the duly constituted

guardian ad litem for the minor children of herself

and Charles Morgan, deceased.



The defendant in error is a corporation operating

a railway in the State of Washington.

This action is for damages arising from the

wrongful death -of Charles Morgan.

The action was tried before the Honorable

Frank H. Rudkin, Judge of the Circuit Court, with

a jury, and resulted in a verdict being brought in by

the jury in favor of the plaintiff in the sum of Seven

Thousand Dollars.

After verdict, the defendant made a motion for

judgment notwithstanding the verdict of the jury,

which motion was granted by the Court, and judg-

ment was entered in favor of the defendant.

The plaintiff filed an assignment of errors as

follows

:

1. The Honorable Circuit Court erred in grant-

ing the motion of defendant for judgment notwith-

standing the verdict of the jury.

2. The Honorable Circuit Court erred in grant-

ing judgment in favor of the defendant.

The cause is before the Court on a writ of error

based upon the above assignment of errors.

The Bill of Exceptions shows the following facts

:

On the 29th day of January, A. D. 1910, Charles

Morgan resided with his family on Junette Street

in the City of Tacoma. To reach his home, the cus-



tomary way and the only practical mode of travel

was to take what is known as the Center Street or

Jefferson Avenue car line to the terminus of the said

line, and from there to walk by a regular well-beaten

path to Junette Street.

Complaint, p. III. ; Record, p. 4 ; admitted in

Answer, p. 8.)

This regular path led from the street car tracks

directly to the railway tracks of the defendant in

error. Pedestrians then followed the tracks of the

Northern Pacific Railway Company down to another

trail, then turned up the other trail to their homes.

This has been the custom in this vicinity for the past

14 years or more, and on an average fifty people

or more have been using this route day and night.

(Testimony L. L. Doty, Record, p. 17; admit-

ted by counsel for defendant, Record, p.

19.)

No objection to this was ever made by the Rail-

road Company.

From the trail to the Casket Company's building

is a distance of 814 feet, and the Casket Company's

building is about 300 feet long.

On the night of January 29, 1910, Charles Mor-

gan started for his home in his regular way. He

took the Jefferson Avenue car to the terminus of

that line. At this point, he met Mrs. Doty and her

daughter, who lived near him, and the three took the



trail to the railroad track. The universal custom

was for trains coming in towards the center of the

city to use the east-bound track, trains going out to

use the west-bound track, but on the night in ques-

tion the train that killed Morgan took the west-bound

track by reason of some obstruction on the east-

bound track. Morgan was aware of the custom.

The night was dark and cloudy and the pedes-

trians could only see a short way up the track. Mor-

gan walked in the space between the two tracks, Mrs.

Doty walked beside him, and Myrtle Doty just a

little ways ahead. While they were in this position,

a train belonging to the defendant in error, without

any whistle or warning of any kind, came around

the curve on the west-bound track, and, having but

a dim light thereon, ran into Morgan, killing him in-

stantly, his body being found down the embankment

near the casket factory. The evidence of the speed

of the train is conflicting, the engineer saying that it

was going at about 20 miles per hour, the other wit-

nesses stating that it was going faster than any train

they had ever seen.

This action is based on the Statutes of the State

of Washington allowing the heirs to bring an action

for damages, when the death of a person is caused

by the wrongful act or neglect of another.

(Laws of State of Washington, 1909, p. 425.

Remington & Ballinger's Code, 183, 194.)
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ASSIGNMENT OF ERRORS.

The Court erred in granting the motion of de-

fendant for judgment notwithstanding the verdict.

I.

DECEASED WAS A LICENSEE.

It is hard to conceive of a case wherein any per-

son walking the tracks of a railroad company is more

clearly a licensee than the deceased was in this in-

stance.

The third paragraph of the Complaint of the

plaintiffs alleges that the route adopted by the de-

ceased to get to his home was the only practical route

that he could adopt. This fact is admitted by the

defendant in its Answer.

(Record, p. 8; Answer, paragraph III.)

For the past 14 to 20 years, this route had been

used constantly, in fact so constantly that there was

a well-defined trail leading up to the car tracks.

Fifty people or more used this trail each day and

this track at just this place, and in just the manner

that Morgan did on this evening, and used it day

and night, and had been doing so for the past decade

or more. This fact is admitted by counsel for de-

fendant. No objection was ever raised by the com-

pany, no signs were posted forbidding the use of the

track.
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That the circumstance of the license and the

rights of deceased were for the jury to decide, and

the decision of the jury is decisive on the facts, has

been repeatedly decided.

The Washington rule was decided in 1896, in the

leading case of Roth vs. The Union Depot Company,

13 Wash. 525, and is as follows

:

''Where the public have been in the habit

for a long time of using, at a point not in the

traveled public highway, the right of way of

a railroad as a path in passing from one part

of the city to another, and the railroad com-

pany has knowledge of the fact that its right

of way was so traveled by the public at almost

every hour of the day, its acquiescence in the

public use amounts to a license to so use its

right-of-way, and imposes the duty upon it

to exercise reasonable care in the movement

of its trains so as to protect from injury all

persons crossing or traveling its tracks at that

point."

This case has been followed and quoted with

approval in the following Washington cases and is

the law of this State

:

Steele vs. Northern Pacific Ry. Co., 21 Wash.

301;

McConkey vs. Oregon & Wash. Ry. Co., 35

Wash. 58;



Dotta vs. Northern Pacific Railway Co., 36

Wash. 512-513;

Grant vs. Oregon Raihvay & Nav. Co., 54

Wash. 682.

And the Washington rule is the same as the rule

adopted by the Appellate Courts of the other States.

"In an action against a railroad company

for causing the death of a person walking on

its tracks, it is proper to instruct the jury

that, although the deceased was guilty of neg-

ligence in walking upon defendant's track, yet

if, while so upon the track, deceased became

in imminent peril of being struck by defend-

ant's train and defendant's employees in

charge of the train became aware of his peril

in time, or by the exercise of ordinary care

could have become aware of his peril in time,

to have stopped the train, and they failed to

exercise such care and stop said train, and by

reason of such failure, the deceased was

struck and killed, then the jury should find for

the plaintiff."

Gue7ither vs. St. Louis, I. M. & S. Ry. Co.,

18 S. W. Rep. 846.

''The prevailing rule is that where a rail-

road has reason to anticipate the presence of

trespassers a lookout must be kept."

8 L. R. A. New Series, 1076 and case note.
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"Where the public, since a railroad was

first put into operation, had openly and con-

tinuously used the track as a crossing, and

as an approach to a depot platform, those who

used the crossing did so on the implied invi-

tation of the company, and its servants owed

them the duty of exercising ordinary care to

avoid injury."

Arkansas & L. Ry. Co. vs. Graves ^ 132 S.

W. Rep. 992.

**A person walking on a track in a popu-

lous portion of a city, which track the public is

accustomed to use as a footway, with the rail-

road company's acquiescence is a licensee."

.:
- Jones vs. Charleston etc. Ry. Co., 61 S. C.

556, 39 S. E. Rep. 758.

II.

NEGLIGENCE OF THE DEFENDANT.

The engineer in charge of the engine on this even-

ing was not a new man, he had been in the employ

of the company for the past 12 years, and his regular

run was from Tacoma to Centralia. He was accord-

ingly accustomed to this run, and this place, and

knew of the people traveling over this track day and

night, just as deceased was traveling. He knew just

as the company knew that this was the only practical

route for the people who lived in the neighborhood of

South Junette Street, and this, being on a Saturday
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evening, he had still more reason to expect pedes-

trians on the track. His train was a freight train,

and it had on it an oil burner, which Mrs. Doty and

Myrtle Doty, the eye witnesses to the accident, tes-

tified had the appearance of an electric light bulb,

one of the ordinary kind usually used in a court room.

He knew that this was dim. He testified that his

attention was never diverted from the lookout for

more than an instant. Yet he never saw Morgan

or Mrs. Doty or Myrtle Doty, nor heard of the affair

until the next morning. He testified that he could

see 12 car lengths with the lamp that he had, yet

failed to observe them in the 12 car lengths.

He admits that he did not blow the whistle, did

not slow up, and it is obvious that he was not look-

ing. Mrs. Doty and Miss Doty testify that this train

a freight—^was running faster than any train they

had ever seen, and they have seen trains constantly.

He admits to a speed of 20 miles an hour. He knew

when he came around that curve that pedestrians

would not expect him to be on that track, because

trains coming around that curve usually came by

the other track; he knew his lamp was dim and was

of no warning as a signal; he knew that pedestrians

would, or at least might, be on that track going to

their homes, yet he did nothing, didn't sound his whis-

tle, didn't slow up, didn't keep a lookout. That neg-

ligence is a question for the jury under such circum-

stances is the law in all jurisdictions.

"In an action against a railroad company
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for injuries to a boy on the track in a switch-

yard, it was proper to refuse a charge whether

plaintiff was a trespasser or a licensee, where

defendant knew that hundreds of people

passed over and along its tracks in the yard

daily; since it was the duty to exercise rea-

sonable care to discover, and not to injure,

persons whom it might reasonably expect to

be on the track, whether trespassers or

licensees."

Blankenship vs. Chesapeake & Ohio R. Co.,

94 Va. 449, 27 S. E. Rep. 20.

''Even though the use of the track by the

public as a walkway was not for such length

of time, nor of such character as to give a

legal right to so use the track, and even though

the evidence fell short of showing any positive

consent of such use by the company, yet if

there was evidence tending to show that the

railroad company had reason to expect the

presence of persons upon the track, who were

not there as bald trespassers, but using it with

the knowledge and acquiescence of the com-

pany, under such circumstances, it would be

the duty of the railroad company to keep a rea-

sonable lookout, or to give warning of the

approach of the train, or generally to observe

ordinary care, under the circum.stances to

avoid injury."
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Jones vs. Charleston & W. C. Ry. Co., 39

S. E. Rep. 758.

"There being no statute requiring a rail-

road to give a signal on approaching a private

crossing, its failure to sound the bell or whis-

tle on approaching such a crossing is not neg-

ligence per se, but whether it is negligence or

not depends on the circumstances of the case."

Ayers vs. Wabash R. Co., 88 S. W. Rep.

608.

"The rule that a railroad company ordi-

narily owes no duty to a trespasser until his

peril is discovered and that it is not liable for

an injury to him unless after his peril is dis-

covered the injury may be avoided with proper

care does not apply in cities and towns where

the danger to life is great, and in such locali-

ties, it is the duty of those operating trains to

moderate the speed, give notice of their ap-

proach, and keep a lookout and take such pre-

cautions as the circumstances demanded."

Louisville & N. R. Co. vs. McNary^s Ad-

min., 108 S. W. Rep. 898.

"In an action for injuries to a boy caused

by a train backing down upon him, evidence

that the railway track on which plaintiff

was injured was in a populous town, and that

pedestrians both young and old frequently
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used it as a passway was admissible to show

the necessity for increased vigilance in keep-

ing a lookout when cars were to be pushed or

backed along the track at that place."

St. Louis, I. M. & S. Ry. Co. vs. Sparks,

99 S. W. Rep. 73.

In Louisville & N. R. Co. vs. Daniel, 28 Kentucky

L. Rep. 1146, 3 L. R. A. (New Series) 1190, the

Court ruled that if persons were in the habit of

using the right of way of a railroad company in an

unauthorized manner, but with the knowledge or

acquiescence of the company, the fact of such use

was impliedly an invitation to its continuance in a

sense, and imposed on the company, the duty to look

out for such trespassers, the same as if they were

known in fact to be there. The fact that they hab-

itually so used the track and were invited and per-

mitted to so use it suggested reasonably that they

were so using it; and their presence must therefore

be provided against as a fact within the knowledge

of the railroad company.

"Where a railroad company had notice

that workmen were in the habit of walking

on the track in a populous district outside

city limits, and had been for years, and by

looking an engineer could see men walking

ahead of him for 2000 feet from the point at

which the trespasser was killed, and the en-

gineer neglected either to look himself, or to
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require his fireman to look if the engine re-

quired his own attention during the time he

was running through this neighborhood, he

failed to exercise that ordinary care which a

reasonable and prudent man would have exer-

cised to avoid the accident, and the company

is liable, under such circumstances, for the

death of the trespasser."

Chamberlain vs. Missouri P. R. Co.^ 133

Mo. 587, 33 S. W. Rep. 437.

In Morgan vs, Wabash R. Co., 159 Mo. 262, 60

S. W. 195, a person was walking near a city on a

railroad track which was level and straight for a

long distance, and had for many years been used

by pedestrians to and from the town as a road and

foot path, by the forbearance and tacit consent of

the company. An engine which was running back-

ward with the tender in front of it, and drawing

a caboose, ran him down and killed him. He was

not seen by the engineer or fireman because the coal

on the tender was piled so high as to obstruct their

view of the track before them. The Court said that

the very composition of this train, the necessity of

running as it was, the impossibility under the cir-

cumstances, of the engineer or fireman seeing from

their usual positions on the engine the track in

front of them, created a necessity for placing some

one of the crew where he could see what the train

was running into. This would not be extra caution,

but the suggestion of the most ordinary prudence.
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The plaintiff had a right to go to the jury on the

hypothesis that the servants of the defendant were

negligent in failing to use the means at hand to

avert the calamity after, by the exercise of ordi-

nary care, they could have discovered the peril.

The Missouri Courts have ably collected the au-

thorities on this question in the case of Fearsons vs.

Kansas City Elev. Ry. Co., 180 Mo. 208, 79 S. W.

394.

"Whenever a motorman or engineer in

the operation of railroad cars, before reach-

ing a point along the line, has reasonable

grounds to expect or anticipate the presence

of persons so near the track as to endanger

them, the law, through its high regard for

the preservation of human life, demands that

such operatives be on the alert and keep a

lookout for trespassers."

*'Where the cars of a railroad company

are being moved over premises which are

frequented by the public at any and all times,

there is a duty resting upon the company to

keep a close watch out for persons on or near

the track; and this duty makes it incum-

bent upon it to use all reasonable care and

diligence to see that its tracks are clear and

the mere failure to see persons on the track

is not sufficient."
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Fleming vs, Louisville & N. R. Co.y 106

Tenn. 374, 61 S. W. Rep. 58.

See also case note to L. R. A. (New Ser-

ies), Vol. XL, page 352, and cases

there quoted.

Chamberlain vs. Missouri P. R. Co., 34 S.

W. Rep. 842.

Arkansas & L. R. Co. vs. Graves, 132 S.

W. Rep. 992.

III.

CONTRIBUTORY NEGLIGENCE OF THE
DECEASED.

The burden of proving contributory negligence

is, of course, on the defendant. It is a presumption

that the deceased was careful at the time he met with

the accident that killed him, and this presumption

is a substantial one and can only be removed by evi-

dence to the contrary, or by evidence of those facts

and circumstances which would necessarily remove

the presumption.

What are these facts. To walk on the track is

certainly not contributory negligence per se.

Texas Midland R. Co. vs. Crowder, 25 Texas

Civ. Appeals 536, 64 S. W. 90.

Also cases cited under previous headings, in all

of which the deceased was walking the track.

The only thing that can be urged then is his

failure to get off. It is instinctive in man to save
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himself if possible, and it is the contention of the

plaintiff in error that Morgan was making the at-

tempt. His body was thrown down the embankment,

and was found by the Casket Company building.

This would tend to show that he was making toward

the embankment when he was struck. As the Court

said in his charge to the jury, a man cannot be looking

both ways at the same time. On the track he was on,

the danger was usually from the rear. He had pro-

vided for danger from the front, because a train

coming around that curve would ordinarily come on

the other track, and he had a right to expect, and

he did expect, that if a train came around that curve

on any other track, it would moderate its speed,

and give some kind of a warning. It did none of

these. From the time Mrs. Doty saw the light,

Miss Doty says, ''He did not have time to get off the

track"; Mrs. Doty says she saw a dim light, and

remarked to Mr. Morgan, "You had better get off

that track, that second her daughter turned around

and said, "Ma, you know the trains don't come down

this track, and at that moment the train flew by

before she had time to say a word, or before Morgan

had time to answer.

The testimony of the eye-witnesses to the acci-

dent,—the only eye-witnesses to the accident—is

that Morgan didn't have time to save himself, didn't

have time to get off the track. Can the trial Court

say that it knows more of the circumstances than the

people w^ho saw Morgan killed. The jury said that
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he didn't have the time to get off. On the question

of fact, they certainly are the judges of the evi-

dence.

The trial Court gave to the jury a very fair

charge based on the instructions of Judge Donworth

in the case of Baxter vs. Northern Pacific Ry. Co.,

which instructions have been approved by the Circuit

Court of Appeals of this Circuit. These stated the

law so fully that plaintiff in error had them made

a part of the record. If those instructions are cor-

rect, and there is no question raised in regard to

them, then the verdict of the jury is correct, because

the verdict of the jury applies logically the instruc-

tions to the evidence. The instructions being cor-

rect and verdict of the jury being in accordance

with the instructions, the verdict of the jury should

be upheld.

Plaintiff in error respectfully prays that the

judgment in favor of the defendant be vacated and

that the plaintiff in error be given judgment in her

favor in accordance with the verdict of the jury.

Respectfully submitted,

Maurice A. Langhorne,

J. Charles Dennis,

Attorneys for Plaintiff in Error.

526-7-8 California Building, Tacoma, Washington.
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BRIEF or DEFENDANT IN ERROR

STATEMENT OF THE CASE.

In order to properly present this case we find it

necessary to supplement the very brief statement

contained in the brief of plaintiffs in error.



The deceased, in company with the witnesses

Mrs. L. L. Doty and her daughter, Myrtle Doty, was
walking along the tracks of the defendant in error

in an outlying portion of the City of Tacoma, at

which place the Railway Company has a double track

line. Persons living in that part of the city fre-

quently walked along the tracks, sometimes walking

in the space between the east bound and west bound

track; sometimes they would walk between the rails

and sometimes in a path out beyond the ties and

which would place them out of danger of being struck

by a passing train. The deceased and the two wit-

nesses mentioned were on their way home and had

gotten off of a street car at the end of the Jefferson

Street line at about eleven o'clock P. M., and went

from there up onto the railroad tracks and had

walked along the tracks, the deceased walking part

of the time between the two tracks and part of the

time between the rails of the east bound track, while

Mrs. Doty and her daughter walked most of the time

on the path. The distance from where they went

upon the track to the switch at the Casket Company's

buildings is shown to be 814 feet, and the distance

from the switch to the south end of the building

where the deceased was when struck by the train,

300 feet. From the point where deceased went upon

the track to Pine Street, which is 1200 feet further

south from the Casket building, the track is straight.

At Pine Street there is a curve. The night was dark

and the wind was blowing in their faces, and they

were walking with their heads down. Mrs. Doty



testified, '*It was a very bad night, the wind was

blowing some. I was walking most of the time with

my head down just as one naturally would." (Record,

p. 23.) She also testified, ''We were not talking, and

being so dark, and I was not much acquainted with

him, only knew him as a neighbor, and we had noth-

ing to say and just walked along quietly when I hap-

pened to look up, just happened to look up, and saw
a dim light and I knew that it was a moving light

and I remarked to Mr. Morgan, 'Mr. Morgan, you

had better get off the track,' and at that moment or

second my daughter turned round to me in her path

and says, 'Ma, you know the train don't come down
this track,' * * . n

(Record, p. 21). She

then described the headlight on the train, saying that

it was about the size of one of the electric light globes

in the court room. Again she testified, "When I saw

that light I took it to be the light of the train and

thought the engine was coming on that track. I re-

marked to Mr. Morgan, 'Better get off the track.'

My daughter was ahead of me at the time, just a little

in advance of me. I do not remember whether he

said anything or not. If he did I did not hear him.

My daughter turned round and said I know the

trains did not come on that track" (Record, p. 24).

Myrtle Doty testified that she was walking in the

path and had told her mother she had better walk in

the path, as it was better walking. She testified that

she heard her mother tell Mr. Morgan he had better

get off the track and "I understood Mr. Morgan to



say something about trains coming down that track,

too, and then I turned round and I says, 'No, Mamma,
you know the trains don't come down this track. I

never saw them come down it,' and just as I finished

saying that I looked up and the train was right on

me. * * * There was a headlight on the train,

but it was the dimmest one I have ever seen. There

was no flash along the rails like the big headlights

have. Just as I saw the light I saw the rails directly

in front but just a short distance from the engine."

She admitted that she had said that the wind was

blowing so hard in her face that it was difficult to

carry on a conversation. And again, "I think I could

have seen the light as it came round the curve if I

was looking that way, but I was holding my head

down and I turned to speak to Mamma. She had

spoken to me about the train and that was what at-

tracted my attention to the train" (Record, p. 27).

It was shown that the engine was equipped with

an oil headlight of the same character that has been

used for a great many years on locom.otive engines

except that lately most passenger engines are

equipped with electric headlights, although a great

many oil lamps are still in use on locomotive engines

;

that the engineer did not see the deceased on the

track and did not know of the accident until the next

morning after it happened. It would, therefore, be

impossible for him to remember just exactly what

he was doing at that particular instant. It is known,

and he so testified, that occasionally it is necessary

for him to give his attention for a few seconds to the



machinery of his engine and he may have been doing

that at the particular instant when the deceased

was struck.

ARGUMENT AND AUTHORITIES.

Counsel for plaintiffs in error have cited a great

many authorities in their brief which we have care-

fully examined and would suggest that in none of

them were the facts similar to those proven on the

trial of this case. In most of them the carrier had

failed to perform some duty legally imposed upon it

or they were cases where under the facts it was

proper to apply the doctrine of the "last clear

chance." Counsel first refer to the case of Roth vs.

Union Depot Co., 13 Wash. 525, and Steele vs. North-

ern Pacific Railway Co., 21 Wash. 301.

The Supreme Court of this state in the case of

Baker vs. Tacoma Eastern Railroad Co., 44 Wash.

575, in speaking of these cases at page 578 of the

opinion, said:

"It is the contentions of the appellants

that this case is controlled by the decision of

this Court in Roth v. Union Depot Co., 13

Wash. 525, 43 Pac. 641, 31 L. R. A. 855, and

Steele v. Northern Pac. R. Co., 21 Wash. 287,

57 Pac. 820. But we think to allow a recovery

in this case we would have to extend the doc-

trine announced in those cases. In both cases

the cars were sent down the track without any

one attending them at all, and this Court
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held that to be negligence. But in both cases

the injured persons were boys of tender years,

and it was held that the same degree of cau-

tion would not be demanded of them as would

be demanded of an adult. In Roth v. Union

Depot Co., supra, it was said

:

" *By the overwhelming weight of author-

ity a distinction is made between the respon-

sibility of a child and that of an adult. It

seems to us that it would be a monstrous doc-

trine to hold that a child of inexperience—and

experience can only come with years—should

be held to the same degree of care in avoiding

danger as a person of mature years and ac-

cumulated experience. In the simplest trans-

actions of life we recognize this distinction.'
''

The case of Dotta vs. Northern Pacific Ry. Co.,

36 Wash. 506, referred to by counsel, does not sus-

tain their contention, but is an authority against

them. The Court in that case, at page 511 of the

opinion, said

:

''At the moment the engine struck the cars

the appellant was in a position where he could

have been seen had a lookout been maintained

for him. How long he had been in that posi-

tion can only be conjectured, but at most it

could have been but a short space of time.

When he was on top of the box car he was in

view also from the end of the switch that the



engine entered. Where the engine was then

is not shown, but the appellant says he did not

see it, and presumably it was out of sight. Be

this as it may, however, it is apparent that the

appellant was in a position to see the engine

at all times when the engineer or fireman

could have seen him, and could easily have

protected himself from injury had he but exer-

cised his faculties."

And again at the close of the opinion used the

following language concerning the application of

the doctrine ''last clear chance:"

"The respondents would have been liable

had they actually known of his whereabouts,

and had, notwithstanding such knowledge,

negligently backed the car upon him, but there

is no evidence in the record from which the

fact that they knew of the whereabouts, or

knew that to move the car would likely injure

him, can be inferred ; hence there is no room to

apply the doctrine contended for."

In the case at bar the deceased could see the head-

light of the approaching engine for a distance of

1200 feet—almost a quarter of a mile—while those

in charge of the engine could not see the deceased.

In the case of Guenther vs. St Louis etc. R. Co.,

18 S. W. 846, which was the second appeal of that

case, it is necessary to refer to the first appeal in

8th S. W. 371 for a statement of the facts, which
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shows that the accident occurred at seven o'clock A. M.

in the month of August, when it was daylight and

the engine approached from behind the person with-

out warning and at a time and place where he could

be plainly seen by the engineer.

The case of Arkansas & L. Ry. Co. vs. Graves, 132

S. W. 992, was where the injury was occasioned by

the failure of the employes in charge of the train to

give the statutory signals on approaching a crossing.

The remaining cases cited are along the same

line. Counsel have failed to cite any case where the

injured person was struck by an engine coming to-

ward him with its headlight burning and which could

have been seen a distance of 1200 feet had the person

looked; in fact, where the injured party recklessly

walks into an approaching train.

The facts in the case at bar bring it squarely

within the rule laid down by this Court in the case

of Northern Pacific Railway Company vs. Jones, 144

Fed. 47, where in the opinion Judge Gilbert uses the

following language

:

''Assuming that the evidence which went

to the jury proves that the railroad company

was negligent in not discovering the presence

of the defendant in error on its tracks, what

shall be said of the evidence of the contribu-

tory negligence of the defendant in error? A
general license to the public to walk upon a

railroad track does not mean that the railroad
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company is to be the insurer of the safety of

all persons who avail themselves of that per-

mission. While the license adds to the respon-

sibilities of the railroad company, and im-

poses upon it a greater burden of care, it does

not affect the duty that rests upon the licensee

to take all due precautions to avoid injury to

himself. If the negligence of the defendant

in error was one of the proximate causes of the

injury which he sustained, if it directly con-

tributed to the unfortunate result, he cannot

recover, even though the negligence of the

plaintiff in error contributed to it; and the

rule is the same whether the injured person

be a trespasser on the railroad track or a

licensee."

It was contended in this case that Jones was en-

titled to recover under the doctrine of the "last clear

chance," in reference to which Judge Gilbert said:

"That doctrine has no application to a case

where the plaintiff voluntarily places himself

in a place of danger from, which he has present

means of escape, and continues there without

exercising precautions which an ordinarily

prudent man would exercise. We have noth-

ing here to do with the law applicable to a case

where the injured person is found in a place

of danger, as upon a railroad trestle, from

which he is powerless to extricate himself on

the approach of a train, and where his situa-
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tion is discovered, or ought to have been dis-

covered, by those in charge of the train."

The only distinguishing feature in the Jones case

from the case at bar is that Jones was overtaken by

a train coming behind him, while the deceased in the

present case was struck by an engine approaching

him and which he could have seen had he been in the

exercise of any care whatsoever, much less that con-

stant vigilance imposed by the law upon one who

walks upon railroad tracks where he knows that

trains are frequently being moved. The Jones case

has been frequently cited with approval by this and

other Courts and we would respectfully call attention

to the cases of Russell vs. Oregon Short Line Railroad

Co., 155 Fed, 22 (9th Circuit) ; Denver City Tram-

way Co. vs. Cobb, 164 Fed. 41 (8th Circuit). In this

case Judge Van Devanter, in speaking of the applica-

tion of the doctrine of the "last clear chance," said:

"It is also urged that the case is within

that exception to the general rule making

contributory negligence a defense, which is

known as the 'last clear chance doctrine.' But

there are two reasons why that is not so:

First. The exception does not apply where

there is no negligence of the defendant super-

vening subsequently to that of the plaintiff, as

where his negligence is continuous and oper-

ative down to the moment of the injury. (Cit-

ing cases.) Second. The exception does not

apply where the plaintiff's negligence or posi-



tion of danger is not discovered by the de-

fendant in time to avoid the injury."

Permit us to say that the doctrine of the "last

clear chance" as applied in the Federal Courts and

most of the State Courts can be relied on only where

the one causing the injury knew of the negligence

and the peril of the one injured in time to have pre-

vented the same by the use of ordinary care.

The rule as above stated exists in the State of

Washington, as shown by the following from Woolf

vs. Washington Railroad & Navigation Co., 37 Wash.

491:

"In the case at bar it was not shown that

anything was done that precipitated, or

omitted that could have avoided, the collision,

after the discovery was made that deceased

was attempting to cross. There was no evi-

dence showing any negligence in this particu-

lar. It is contended that those in charge of

the engine should have seen Mr. Woolf sooner,

and noticed that he was unmindful of the en-

gine's approach, and should have stopped or

checked their speed before it was too late. If

it was negligence, imputable to the engine

operatives, not to have sooner seen deceased, it

was Kkewise negligence for him not to have

seen the engine. He had as unobstructed view

as they. His hearing, also, should have ap-

prised him of their approach. Certainly their
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negligence was no greater than his. Assum-

ing, as we must, that they were negligent, it

nevertheless appears conclusively that his neg-

ligence contributed proximately to the cause

of the unfortunate calamity. The doctrine

of comparative negligence does not obtain in

this state."

Also Dotta vs. Northern Pacific Ry. Co., 36 Wash.

506.

Myrtle Doty admitted that she could have seen

the headlight of the engine when it came around the

curve 1200 feet distant from them "i/ / was looking

that way, hut I was holding my head down and I

turned to speak to Mamma.'" She turned to speak

to her mother because she had heard her mother say

to Mr. Morgan that he had better get off the track

and she understood Mr. Morgan to say something

about trains not coming down that track. It was

then she turned her head toward her mother without

looking up and said, *'No, Mamma, you know the

trains don't come down this track. I never saw

them come down it." She then looked up and saw the

headlight of the engine, which had not yet reached

her, for she says, 'There was no flash along the rails

like the big headlights have. Just as I saw the light

I saiv the rails directly in front, but just a short dis-

tance from the engine." All this occurred after de-

ceased was warned that the train was coming. The

evidence shows they were all walking with their heads

down on account of the wind blowing in their faces.
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They were not talking or making any noise and there

was nothing to distract their attention. Mrs. Doty

said, "When I happened to look up, just happened to

look up, and saw a dim light and I knew it was a

moving light and I remarked to Mr. Morgan," etc.,

which shows that they were not keeping a lookout for

trains, but were walking against the wind with their

heads down and she just happened to look up. For

one to walk between the rails of the track as Morgan

was doing in this case is certainly contributory negli-

gence if there can be such a thing as contributory

negligence. His negligence was far greater than the

negligence in the Jones case above referred to, for

Jones was struck by a train coming from behind him,

while the train which struck Morgan was approach-

ing him.

Counsel for plaintiff in error would seem to claim

in their brief by insinuation that the Railway Com-

pany was negligent in operating its westbound train

over the eastbound track at the time of the accident.

On the trial of the case they called as their witness

the engineer, who testified that he had received orders

at South Tacoma to bring his train in over that track.

He were, therefore, not negligent in following his

order and the Railway Company was not negligent in

giving such orders, as it had a right to use either or

both of the tracks. The Honorable Circuit Judge

so instructed the jury, saying

:

''Some testimony has been offered here,

gentlemen of the jury, tending to show that
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this was a double track and that one track was
generally used by trains going in an easterly

direction, and the other track by trains going

in a westerly direction. Both tracks, however,

belong to the railroad company. It had a

right to use them both as it saw fit. It had

a right to run trains over the tracks in either

or both directions, and in doing so it violated

no rights it owed to the deceased or the pub-

lic in general." (Record, p. 36.)

This instruction followed the rule in the case of

Boulder vs. Louisville & N. R. Co., 112 S. W. 936,

as follows:

"The Court properly instructed the jury

that the defendant had the right to use either

track, as otherwise they might have thought

it negligent for the defendant to run the train

in question on the east track. Persons who

walk along a railroad track are under obliga-

tions to keep out of the way of trains, and they

cannot complain that the train is run on one

track and not on another."

The evidence shows that the deceased had ample

time to get off the track after Mrs. Doty spoke to

him if he had moved with reasonable promptness,

but instead of doing so he evidently assumed that

the Railway Company would not run a train to-

wards him over that track. He must have heard

the train coming or seen the light or he and the wit-
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ness Myrtle Doty would not have replied that trains

never come that way over this track. He evidently

saw the light as did Mrs. Doty and knew that it was

the headlight of an engine or he would not have

known but what the train was approaching from

behind.

We respectfully insist that the judgment non

obstante veredicto by the trial court should be sus-

tained.

Respectfully submitted,

GEO. T. REID,

J. W. QUICK,
L. B. da PONTE,

Attorneys for Defendant in Error.












